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AMERICAN BANKERS’ ASSOCIATION AND CURRENCY REFORM. 

It may fairly be assumed that no one will deny that the subject 
of currency reform is the most important question which the people 
of the United States now have before them. Indeed, it may be as- 
serted without fear of successful controvention that, but for the politi- 
cal consideration accorded the tariff issue,the currency question would 
have commanded precedence. 

Now that the tariff legislation is presumably out of the way, no 
opportunity should be given the politicians to further postpone con- 
sideration of the paramount subject at issue; to permit the recurrence 
of the policy of delay, upon whatever plausible grounds, would place 
the Nation in the position of inviting a repetition of disasters, such 
as it has so frequently experienced by reason of similar negligence. 

It behooves the American Bankers’ Association at its Convention, 
soon to be held in Chicago, to give careful and conscientious consid- 
eration to this subject. The people look upon the association as the 
official organ of all the banking interests of the country, and regard 
its conclusions as the embodiment of the highest business intelligence 
on this complex question, upon the wise solution of which the stability 
of the entire business and credit structure of the Nation depends. 

The Convention cannot afford to ignore the importance of the 
issue, or the need of giving it such attention as will absolutely pre- 
clude the possibility of further postponement of its comprehensive 
consideration by Congress, at the ensuing session. Ignoring it would 
be properly regarded a neglect of duty. 

If no other reason for affirmative action by the Association existed, 


there is a sufficient one in the great desirability of giving moral sup- 
port to the reported plan of the National Monetary Commission, 
which included the-presentation of a reform measure to Congress 


next winter. Assuming, notwithstanding later rumors to the con- 
trary, that the Commission’s program is sincere, it is entitled to the 
assistance of the bankers’ organization. 


It is not at all necessary that the Association should now deter- 
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mine upon a full-fledged plan of reform; we recognize that certain 
differences of opinion upon details still remain among the members 
of the body, that are not possible of speedy, practicable adjustment 
for that purpose; but it is imperative that upon certain definite, car- 
dinal propositions the voice of the Bankers’ Convention of 1909 be 
heard with no uncertain sound. Its members owe it to the communi- 
ties which they, in a sense, represent, and to themselves as well, to 
declare that the time has come when this all-important problem shal] 
be taken up for definite solution. 

The declaration should embody the following general and con- 
servative propositions: 

1. No further postponement of consideration of the question 
under any circumstances; the promises of the dominant party in Con- 
gress to provide remedial legislation have too long remained unper- 
formed, to the immeasurable detriment of the people. 

2. The reform should unequivocally be upon lines that shall pro- 
vide for the elimination of the bond-security feature of the national 
bank-note system, not necessarily at once, and preferably by the 
gradual substitution of an adequately protected credit-note issue; 
the beginning of the change to take place within a year. 

3. A mode of providing rea/ elasticity to the volume of currency 
should be devised: upon the one hand to meet the seasonal and sec- 


tional needs without excessive cost and injurious disturbances, upon 


the other hand to render contraction inevitable and automatic when 
those needs have been met. The evils of inflation, obviously due to 
the existing system, must be done away with. 

4. Amethod should be provided for concentrated regulation to as- 
sure a more effective co-operation of our numerous banking elements, 
now constituting in the aggregate the greatest banking power in the 
world, yet inefficient in times of crises because of the disintegration 
and dissipation of the power through lack of concerted action or cen- 
tralized control 

5. Provision should be made for the gradual retirement of the 
‘*greenbacks” as an anomalous form of paper currency; totally out of 
harmony with rational features of a monetary system of a highly 
civilized nation, and a menace to the stability of all the currency. 

6. The sub-treasury system should be abolished as an archaic de- 
vice for the locking up of the people’s money, usually when most 
needed in the arteries of trade; and operating detrimentally upon the 
currency system. 

The general principles embodied in the foregoing drafts of declar- 
ations, have been repeatedly approved, in essence, by the Association 
during the past fifteen years. They represent the consensus of intel- 
ligent opinion not only of the great majority of the bankers, but of 
most thinking business men in other walks of life. Few, if any, mem- 
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bers of the Association could produce logical and conclusive objec- 
tions to any of them. 

3ut should differences of opinion as to expediency arise—differ- 
ences not susceptible of reconciliation—respecting some of the par 
agraphs, there should be not a shadow of difference in views as to the 
first. It would be a serious reflection upon the intelligence of the 
Nation if the ‘‘do-nothing’”’ policy were allowed to prevail. Yet there 
is grave danger that such a result will follow if the Bankers’ Con- 
vention remain silent, or express itself in an equivocal manner. 


Hence if nothing else were resolved than a vigorous and pointed 
expression of the mandate to do something, backed up by the appoint- 
ment of a standing committee to keep the matter in public view con- 
tinuously and energetically, the public interest would be partially 


served. To use the vernacular, the watchword, imperatively voiced, 
should be ‘‘ Ger Busy!” Congress should be made to understand and 
appreciate the fact that the business interests really mean that and 
nothing else. 

Let not the Convention ‘‘lay the flattering unction to its soul” 
that the business of currency reform will take care of itself. It will 
not. But unless it shall show in forceful terms that in its opinion, 
after years of discussion, the time for shilly-shallying with this vital 
subject has passed, only a pretense at reform will result. 

The matter is clearly up to the Bankers’ Association. 


——3 


Gumatediies Mamenere When the Comptroller of the Currency, 
29 Questions. sometime ago, propounded his Twenty- 
Nine Questions respecting the details of 
bank management under the national law, not a few bankers and 
journalists were rather free in their criticism of his course. We said 
at the time that circumstances justified the action; the law governing 
banking is in force and for a purpose. The Comptroller undertook 
to remind people of that fact. It was commonly believed that in quite 
a number of instances the spirit of the law was evaded, and several 
cases in the courts produced evidence of very grave evasions, es- 
pecially in the matter of non-performance of duties by directors. The 
published results of the inquiry into the facts by the Comptroller, 
would seem to furnish excellent ground for an apology to that official, 
on the part of those who found fault with his view of his duty in this 
particular. 
en It was startling to ascertain that so large a pro 
Piveatare. portion of men are occupying the positions of 
directors of national banks, without having any 
thing like a business knowledge of the law under which they are 
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acting; how many habitually do not attend tothe business with whic! 
they are entrusted by the shareholders and depositors, and whicl 
thev have sworn to ‘‘diligently and honestly administer.”” Clear], 
the fact that with few exceptions, the banks are nevertheless wel 
conducted and prosperous, is a testimonial to the ability and d 
gence of the officers and those other directors who give their time 
and thought to the duties. Probably the conclusion to be drawn 
that there is no need for the directors who do not direct, and that 
there are always a sufficient number to attend to the business. Dir« 
tors might thus be divided into two classes, the active and the i1 
tive or merely ornamental 

a Unless some such distinct'on is made there must 
Responsibilities. 41Ways remain a question as to the responsibility 

cf the members of a board for disaster, when dis 

aster comes. There are many ways of evading this responsibility 
legally; lack of knowledge, construed so variously, is one. Itis pet 
hapsa novel andalsoa startling, suggestion, that these ways of evasion 
should be materially lessened. Nor need a reform in this respect be 
upon lines so severe as to discourage men of affairs from entering 
boards; there is a rational ground that would tend not only to make 


o> 


for greater safety, but would give to the position of bank director a 
Tt 


L 
i 


ian is now tl 


status much more honorable t 1e case. Needless to say 


that the reform thus suggested would have no room for directors ot 
the ‘‘duinmy” class; for that class has no logical reason for exis- 
well ordered system 
+ tienes Upon the other hand, if it be regarded proper that 
criti. directors should, asa matter of course, delegate their 
functions, either to a few of their fellow members, 
or to the officers, the bank act should be amended so as to distinctls 
provide for such delegation, both as to powers and responsibilities 
There should be no pretense about so important a subject-matter: 
yet so long as the law stands as it does, such delegation, apparently 
the rule in about half of the banks, is not contemplated and operates 
deceptively. In other words, the public is led to believe that directors 
direct in accordance with the law, while the contrary is actually 
fact in too many instances; notwithstanding which the responsibility 
assumed to attach under the law is practically non-existent, as has 
been so frequently shown to the irreparable loss to depositors as well 


as shareholders. 


Gems “whe Gat” Closely connected with the subject of bank 
Matthodea. management is that which the Comptrolle1 
has brought to publicattention, by his recent 


order relative to examinations of national banks that have close con- 
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nections with institutions organized under State laws. He does not 
hesitate to say that it has occurred that assets of one irstitution are 
used at times of inspection, to bolster up the other; serving in fact, 
in a fraudulent manner in two capacities. The history of ** wild cat” 
banking in the ante-bellum days, furnishes many accounts of such 
practices; the same bags of coin often represented the reserves of 
several banks in a locality. But the layman has probably been sur- 
prised and shocked to learn that,even in this era,such practices are suf- 
ficiently frequent to warrant official notice by the authorities. Again 
it is to be said that the action of the Comptroller can have only the 
beneficial effect of rooting out wrong-doers; honest banking is not 
affected. 
Sutieenttien Whether the methods by which the Comptroller 
Gatied For. has undertaken to check this and similar evils are 
all practicable, is a matter for consideration. It is 


} 


reported among other things, that he hopes to be in position through 


his examiners, of oDtaining the results of special examinations made 
by clearing houses, where these exist; it is intimated that against this 
divulgence of confidential data, clearing-house banks may raise strong 
objections. The co-operation of all organized forces designed to cen- 
serve the integrity of the banks as a whole, is so essential, that it is 


certain that a modus operandi will be found to accomplish the end in 


view without objectionable features. It would be deplorable to lose 


such an opportunity for progress on lines of soundness in banking, 
through differences of opinion such as this, when by tactful negotia- 


tion a practicable and efficient compromise plan could be found with- 


out much effort. 


That the business of banking, in certain of its 


Ss 


features, requires considerable attention, is 


A Pertinent Case. 


shown by a recent incident in the transactions of a New York City 
rust company, the circumstances of which have not yet been fully 
published. It appears, however, that the company was induced to 
act as middleman between a borrower and a lender in the case ofa 
$50,000 collateral loan; the lender’s representative conducted nego- 
tiations; the borrower believed that the loan was made by the trust 
company, which received a bonus of $1,000 for its service, and its loan 
clerk received $250. The lender’s name was not to be disclosed. The 
securities held as collateral were worth twice the sum loaned, and the 
lender, obtaining them from the trust company, sold them in the mar 
ket, realizing the excess. It happened that the purchaser of the secur- 
ities was the borrower, who recognized them and indignantly asked 
the trust company why his collateral was sold. The case gave rise to 
a number of other interesting questions, which the grand jury is now 
asking; for it develops that the individuals concerned in the negotia- 
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tion were playing a shrewd game, in which the trust company was 
used as a cat’s-paw, through the willingness of its officers to take what 
appears to have been improper business for a sufficient consideration. 


ee All general signs, but one, indicate the advent of 
of Prosperity. an era of prosperity that should continue for ; 

term of years. The crops, the exchanges, the 
industrial outlook, the transportation business, all hold out most en- 
couraging prospects; the foreign trade is looked at questioningly by 
the superficial observer because imports have of late exceeded exports; 
but this is an erroneous view, since this is a condition always show- 
ing up at the times when tariff changes are under way; importers 
make heavy purchases in order to escape the higher duties to be ex- 
pected upon certain goods. The only important feature that is un- 
toward is the steady advance in prices of necessaries of life, unmis- 
takably indicated by the figures published by the Dun and the Brad- 
street reviews of the markets. 


The Rise »° forcibly is this rise in the cost of living 
bent upon the Government to enter upon an exhaustive 
and critical examination of the causes thereof. The record shows an 


in Prices. pressed upon the mass of our people, that it 


advance to very nearly the highest point recorded, and the progress 
upward appears to be unchecked. In the nature of things many will 
attribute this to the new tariff law, despite the fact that the prices 
already recorded are for a period before the new law went into ef- 
fect. There are, however, indications that the revised tariff will 
tend to accelerate the upward movement, rather than bring about 
reduction; a circumstance that is promptly being used for political 
effect. 


Cidiit Mii at Since the present administration is responsible 
High Prices. for the new tariff, it must bear the burden of 


adverse criticism. If it should be found that the 


1 
currency law isin large measure responsible, the omission to provide 


relief therefrom is also upon the party in power. Hence its obliga- 
tion to look into the subject carefully. For it is certain that a con- 
tinuous upward movement of prices is liable to bring about a check 
upon prosperity, which would result in disturbances of a political, as 
well as an economic character. The country cannot atford either one 
or the other; and it is requisite that the causes of the apparently in- 
ordinate appreciation of the commodities used by all, shall be made 
clear to those who have to pay; and that if it shall be found to be in- 
equitable, the necessary steps be taken to provide remedies 
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BANKING LAW. 


nceeidareieniiits: tudieiiiebinni. The charging of usurious interest isa matter 
which banks, as well as other lenders of 
money should industriously avoid. In addition to constituting a crime 
in certain cases, usury is made subject to penalties of varying severity 
by the statutes of the different states. Anaction was recently brought 
against a national bank in Alabama by one who had given a mort- 
gage to the bank to secure a note carrying interest above the legal 
rate, in which the mortgagor sought to redeem the mortgaged pro- 
perty before foreclosure and to avoid the note as to the usurious in- 
terest. A demurrer was filed to the bill. Section 5198 of the United 
States Revised Statutes provides that the receiving or charging of 
usurious interest, when knowingly done, shall be deemed a forfeiture 
of the entire interest, which the note or other evidence of debt car- 
ries with it. It further provides that in case the usurious rate of in- 
terest has been paid, the person who paid it, or his legal representa- 
tives, may recover back twice the amount of the interest thus paid. It 
will be noticed that it is only in cases where the interest is actually 
paid that a remedy is provided. Inthe present case no interest had 
been paid. Though no remedy was prescribed in such a case, the 
statute provided a penalty, namely that the entire interest, when 
knowingly charged, should be deemed forfeited. It was urged by the 
counsel for the bank that the plaintiff should first pay tothe bank the 
usurious interest charged in the contract and then avail himself of 
the remedy provided in the statute. ‘‘Such a course,” said the court, 
‘‘would be opposed to the elementary principle that the law never 
requires the doing of a useless thing. It would seem, also, that a 
reasonable construction of the statute would forbid the imputation 
of an intention on the part of Congress to require the doing of an 
unnecessary thing.” The demurrer to the bill was overruled. The 
decision referred to is printed in this issue. 


p. - The liability of a bank which has paid out its de- 
ayment of : ¢ . , 
Forged Checks. positors money on forged checks is a constantly 
arising question, and one upon which the de- 
cisions are by no means uniform. On August 3d, 1905, and on August 
%th and 29th of the same year, a clerk in the employ of R. P. Houston 
Company forged his employer's name on three checks aggregating 
$13,702, which were paid by the bank on which they were drawn. 


The clerk destroyed the checks, when they were returned from the 


bank, so that the only evidence in regard to the signatures intro- 
duced on the trial of the action brought against the bank by the de- 
positor was an affidavit by the forger that he made the signatures as 


near like the genuine as possible. The case went to the jury anda 
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verdict was returned in favor of the plaintiff. As to the law applicable 
to the situation, the judge instructed the jury that the depositor owes 
his bank the duty of a reasonable verification of returned checks; 
that where the bank pays the checks without negligence, and the de- 
positor fails in his duty of examining the returned checks, thereby 
depriving the bank of an opportunity to take steps for its protection, 
the depositor is estopped from disputing the conclusiveness of the set- 
tlement. If, however, the bank is guilty of negligence in paying the 
forged checks, the depositor is entitled to recover unless he has been 
guilty of negligence directly connected with the forgeries. The de- 
cision recalls that of the New York Court of Appeals in the case of 
Critten v. Chemical National Bank, 171 N. Y. 219, where it was said 
by Cullen, J.: ‘‘In the Supreme Court of the United States and in 
several of our sister states the rule is settled that the depositor owes 
his bank the duty of a reasonable verification of the returned checks. 
* * * Considering that the only certain test of the genuineness of the 
paid check may be the record made by the depositor of the checks he 
has issued, it is not too much, in justice and fairness to the bank; to 
require of him, when he has such.-a record, to exercise reasonable 
care to verify the vouchers by that record. While we hold that this 
duty rests upon the Cepositor, we are not disposed to accept the doc- 
trine asserted in some of the cases that by negligence in its discharge 
or by failure to discover and notify the bank, the depositor either ac- 
cepts the checks as genuine and ratifies their payment orestops him- 
self from asserting that they are forgeries. * * * If the depositor 
has by his negligence in failing to detect forgeries in his checks and 
give notice thereof, caused loss to his bank, either by enabling the 


forger to repeat his fraud or by depriving the bank of an opportunity 
to obtain restitution, he should be responsible for the damage caused 


by his default, but beyond that his liability should not extend.” (See 
opinion on a subsequent page of this number.) 


eee 
&. — — - P 


waiver of Presentment Cction 82 of the Idaho Negotiable In- 
ie Canada. struments Law provides that present- 
ment for payment is dispensed with by 

a waiver thereof, express or implied, and section 111 provides that a 
waiver of protest is deemed to be a waiver, not only of a formal pro- 
test, but also of presentment and notice of dishonor. Under these 
sections the Supreme Court of Idaho has recently held, in the case of 
Bank of Montpelier v. Montpelier Lumber Co., printed in this issue, 
that the words “ protest and notice of protest waived,” written on the 
back of a negotiable instrument, over the signature of an indorser, 
constituted a waiver of presentment and demand. The decision is 
supported by the weight of authority, as well as by the statute. The 
courts are not in entire harmony on the question. Some of them have 
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held that contracts of waiver should be strictly construed, and that 
the indorser will be held to have waived only those requirements 
specifically covered by the language used. There appear to have been 
decisions to this effect in Oregon, Iowa and Nebraska, but these states 
have since adopted the Negotiable Instruments Law, and the prior 
contrary decisions of their courts are no longer authoritative. On the 
other hand, in the majority of the states the word ‘* protest” was 
construed in keeping with the meaning of the word as generally used 
and understood in the business world, and a waiver of ‘‘ protest” 
acted also as a waiver of presentment and demand. This is the rule 
that has been incorporated into the Negotiable Instruments Law. 


: 3 


=| 
= = 


eect of Certification. The purchaser of a secondhand automo- 
bile gave his check for the purchase price 
and the payee of the check lost no time in having it certified. The 
bank later resisted payment on the ground that the drawer had or- 
dered payment stopped. The drawer had taken this action because 
he found that the car was not in the condition which the seller repre- 
sented. Under the circumstances the bank would have acted more 
wisely had it paid the check without dispute. It is well settled, 
especially in those jurisdictions which have adopted the Negotiable 
Instruments Law, that the certification of a check at the request of 
the holder discharges the drawer from liability thereon. A new con- 
tract between the holder and the bank arises. In contemplation of 
law the situation is the same as if the bank had actually paid the 
amount of the check to the holder, and he had redeposited it in his 
own name and taken a certificate of deposit for it. The drawer drops 
out of the transaction entirely and has no further right to stop pay- 
ment. Thus the bank could not be held responsible to the depositor, 
though it paid over his protest; and refusal to pay, while not help- 
ing the depositor in any way, placed the expense of litigation upon 
the bank. Undoubtedly the safe course for the bank to have pur- 
sued was to have paid the check. The drawer would not be left en- 


tirely without remedy, for he could bring his action against the payee 


of the check to recover damages under the contract 


The liability of an indorser of a promissory 
note does not in any measure depend upon 
what the indorser may conceive his obligation to be. In a recently 
decided Texas case, Wizig v. Beisert, published in this issue, the ven- 
dor of a piece of real estate indorsed the notes, which he received 
from the purchaser, over to certain other parties. Later, when he 
was sued upon the notes, his defense was that the attorney for the in- 
dorsees told him at the time that he incurred no liability by indorsing, 


Liability of Indorser. 
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and that the transaction was one entirely between the makers and 
the indorsees. Acting upon this statement he indorsed the notes. It 
was held, even though the attorney had told him that no liability arose 
byreason of his indorsement, whether wilfullyor innocently, that it was 
not a misstatement of fact, but a mere expression of opinion as to the 
legal effect of the indorsement. The indorser had a further defense, 
namely, that there was an express agreement between him and the 
indorsees to the effect that he would not be bound in any way by the 
indorsement. ‘This was treated as an attempt to vary the terms of a 
written agreement by parol evidence. This the law does not per- 
mit. ‘‘ The great weight of authority,” said the court, ‘‘ seems to be 
that testimony cannot be received to show a verbal agreement that 
an indorsement was without recourse when it is not so expressed in 
in the instrument itself.”’ 


queues 
| 


Attorney’s Fee. A provision for an attorney’s fee does not render 
a bill or note non-negotiable. This was the com- 
mon law rule in many jurisdictions and it is now embraced as part of 
the Negotiable Instruments Law. In Utah, a case came up in which 
an action was brought on a promissory note for $1,167. The plaintift 
claimed $100 additional, as attorney's fee. (See McCornick v. Swem, 
on a subsequent page). The note contained the following clause: 
‘*In case this note is collected by an attorney, we hereby agree to pay 
——dollars attorney fee.’’ The amount was left blank, but the plain- 
tiff claimed that $100 was a reasonable amount. The section of the 
Negotiable Instruments Law referred to, and which s in force in 
Utah, settled the defendant's contention that the note was non nego- 
tiable because the provision for an attorney’s fee made it uncertain 
in amount. It was then contended that inasmuch as the blank space 
intended for the amount of the fee had not been filled in there was 
no agreement for an attorney's fee. The case does not show whether 
or not the attorney’s fee clause was written into the instrument by 
one of the parties to it or was printed uponit. It would seem that 
if the clause was printed on the note, and, presumably, it was, a failure 
to fill in the amount of the attorney’s fee might reasonably indicate 
an intention to waive the provision. The court, however, basing its 
conclusion on decisions of courts of California and Washington, held 
that makers of the note were liable for a reasonable attorney’s fee. 


| 


The bv-laws of a savings bank are bind- 
Pinca ek Atees. [he by-laws of a savings bank are bi 


ing upon the trustees of the bank in 


all matters to which they relate. The New York Supreme Court for 
Erie County has had occasion to pass upon a savings bank by-law 
providing that the attorney for the bank should hold office ‘‘at the 
pleasure of the trustees."" The opinion of the court appears in this 
issue under the title ‘* The Savings Bank Attorney.” 





A COMMERCIAL PAPER CREDIT COMPANY. 


HE subject of commercial paper and credits has again become a 
fruitful topic in discussions; it is logical that it should be so since 
it is the most important subject in which bankers and the rest of 

the business community are immediately interested. Some anomalous 
conditions have been disclosed in recent years, that could not fail to 
attract attention. The crux of the question is: Can the conditions 
under which the mercantile interests obtain fluid capital upon their 
commercial paper be materially improved, to the benefit of trade and 
without risk to the banks ? 

There can be no question that in general the cost of obtaining ad- 
vances upon paper, even when high class, has been too great; this is 
particularly the case during those periods of active demand when the 
needs of the mercantile interests are most pressing and when, for the 
general good, there should be a special provision of means. Aside 
from the well-known and oft-discussed defects of the currency sys- 
tem, there is imposed upon trade, at such periods, an added tax which 
necessarily operates detrimentally and influences prices unreasonably, 
solely because the mechanism of the discounting system is defective. 

Various suggestions to ameliorate these conditions have appeared ; 
but that which seems the most promising in efficiency is the plan pro- 
posed by Mr. R. T. Forbes, President of the Drovers’ Deposit Na- 
tional Bank of Chicago. It contemplates the elimination of the ‘** mid- 
dleman” in the line of business referred to, whose charges, even 
though they may be absolutely legitimate, and necessary under the 
present system, are manifestly an additional tax upon the trade of 
the country, which it is entirely proper to eliminate. 

The plan contemplates in effect the substitution of another kind 
of ‘‘middleman;” the organization of a corporation which shall in 
effect vouch for the credit of the person or firm desiring discounts, 
and reduce the charge for the service toa minimum. This is to be 
accomplished by means of an audit department of the corporation, 
supplemented by a competent legal department. 

The modus operandi would be that mercantile concerns which come 
into the market for discounts or sales of their paper, submit to an 
audit by the corporation’s properly equipped officers; who substanti- 
ally fix the limit of their credit. The company is to be capitalized 
sufficiently to enable it to make immediate advances upon the paper 
of a concern approved by its auditors, under proper regulations re- 
specting the volume of the advances; and being itself guarantor of 
the paper in question, it can readily effect rediscounts at banks with 
which it has formed connections throughout the country. It would 
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not merely be a clearing-house for commercial paper; it would serve 
as an insurer as well. 

It is obviously desirable that the Commercial Paper Credit Com- 
pany, as Mr.Forbes designates it, should be strong; its capital should 
be not less than $1,000,000 (paid up), probably $5,000,000 would be 
preferable. It appears reasonable to suppose that this capital could 
be readily obtained from banks throughout the country; and even 
with a minimum charge it could earn respectable dividends. It seems 
essential that thischarge be placed at such a minimum; but experience 
alone can determine absolutely how low the charge may eventually 
be. Unquestionably it will be far less in aggregate amount than the 
sum now exacted for less valuable service. 

In order to appreciate the suggestion at its full value, it is only 
necessary to conceive the probable results. On the one hand the 
merchants, traders, manufacturers etc., who are now hampered hy 
high rates and occasionally are unable to obtain any advances, would 
always have open to them a source of supply of funds, and upon rea- 
sonable terms, provided they are willing to have their good faith 
verified by competent examiners of the corporation. The latter, in 
communication with the banking interests throughout the country, 
would be able to know where funds are available at any moment, 
and at what rates. The supply is ordinarily continuously equal to 
the demand, but not so distributed as to make it available where 
needed. This distribution would be the function of the corporation; 
it would clearly lead to more uniform and generally lower rates. 

Finally, the banks having funds to loan would be able toobtain a 
form of guaranteed paper, paying a reasonable rate of interest, which 
would prove as safe to them as lending their surplus means to re- 
serve banks at 2 per cent., with all the attendant difficulties so often 
experienced by that process. Note-brokers would in large meas- 
ure be superseded; but the general advantage would outweigh this 
loss. 

There are other, more indirect, results to flow from such a project, 
if successfully established, which we do not undertake now to enu- 
merate. The benefits derivable as already indicated, are sufficient 
to warrant most serious consideration of the plan. All business in- 
terests are concerned in having labor and cost-saving devices adopted. 
Every such device reduces the tax upon business which is inevitably 
charged, by transfer, tothe consumer. It has been the hope that the 
proposition for the amendment of our currency laws would contain 
means to accomplish this most desirable result; Mr. Forbes has an- 
ticipated the Monetary Commission, with a plan that need not wait 
for, nor be dependent upon, the plan of the Commission; it can be 
carried out at once. 





MR. COX’S CENTRAL BANK PLAN. 


BY MAURICE L. MUHLEMAN 


Author of * Banking Systems of the World.” 


N commenting upon any measure ivr new legislation, it is not to 

be overlooked that it is usually much easier to criticise than to 

construct; but disinterested criticism serves to assist in the final 

construction. The following comments upon Mr. Cox’s plan for 
a central bank, are submitted with this purpose in view. 

The first objection to be urged is against the title; we should 
recognize the fact that we are not ‘‘ America,” although our people, 
when abroad, are usually called Americans, in contra-distinction from 
Mexicans, Canadians, Peruvians, etc. The title ‘‘ Bank of the United 
States,”’ twice used to designate such an institution, appears to be as 
appropriate now as then; and would create no feeling on the part of 
Americans of other parts of our continent, that we are presumptuous. 

The sufficiency of the proposed capital of $125,000,000 must be 
considered in connection with the currency functions, to be discussed 
below. The plan for the distribution of the capital obviously con- 
templates that say 20,000 banks may take $5,000 (fifty shares) each; 
but the contingency that this will not all be taken, is provided for by 
directing further allotments,soastohavethe entire sum of $100,000,000 
set aside for bank subscriptions, taken up. For banks established in 
the future there is to be available $5,000,000 of the one-fifth of the 
capital stock to be subscribed for by the Government. 

This plan would reduce the holdings of the Government below 
the 20 per cent. which it seems desirable to fix as the minimum to be 
so held. It is suggested in this connection that since there is no im- 
perative need for the immediate payment of all of the capital, that 
the future requirements be supplied from the unsubscribed part of 
the $100,000,000 set aside for banks; and since there appears a desire 
to limit the holdings of each bank, this may be fixed at fifty shares 
at the outset, instead of endeavoring to discourage the acquisition of 
more than 200 shares, as provided ina subsequent section. Further- 
more, it is to be considered whether it would not be wise to adjust 
share holding somewhat in accordance with capital, but provide that 
the minimum be five, and the maximum one hundred shares. 

If it be desirable to actually limit the ownership of the stock, as 
is indicated, it should be made non-negotiable, except that it may be 
acquired by the central bank itself, under proper regulative restric- 


tions. The purpose of a limitation is obviously to prevent monopoly; 


but the provisions of the bill do not afford complete protection since 
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the voting power is not restricted; merely the receiving of dividends 
upon shares in excess of 200. 

The question that naturally arises, is, Will the banks take the 
stock? The inducement offered is that those organized under State 
laws may thus obtain the right to issue notes and rediscount freely 
at rates that will never exceed 6 per cent. Against this advant- 
age there is to be considered and offset the fact that they will be 
compelled to hold larger reserves and to come under Federal super- 
vision to a certain extent. Very many will decline the offer; but it 
may be assumed for the purpose of the argument, that a majority 
will enter the system to be thus established. National banks are 
more likely to avail themselves of the offer since they would gain 
thereby; no additional requirements beyond those now existing are 
imposed upon them, except that as to reserves, which is not onerous. 

The manifest design of the plan is t» provide practicable means 
for the supply of additional currency. The power to accomplish this 
should hence be measured. The maximum of note-issues permitted 
by the plan would be the sum of the capital of the participating banks, 
plus the amount which the central bank could put out. The latter is 
fixed at two and one-half times the amount of its reserve not required to 


back up its deposits; it might be figured out, very conservatively, thus: 
Ree eee nee Saiiatieiaaaiiien $150,000, 000 


Reserve cash............00. ne ; 150,000,000 
Reserve ON GEposits..............ccccccos sesccccccece 60,900,000 


Available for note reserve 90,000,000 


Possible note-issue $225,900,000 

Assuming the capitalofthe participating banks to be$1,500,000,000, 
the maximum figure of note-issues would thus be $1,725,000,000, 
against a present bank-note issue of nearly $70,000,000, a possible di- 
rect issue of about $900,000,000 (the capital of national banks) and of 
$1,400,000,000 when the emergency currency provision is considered. 
(In this calculation savings banks and trust companies are not included 
as factors, since they are apparently not to become participants. ) 

It is to be assumed that since the currency is not to be highly 
taxed under the plan, national banks would promptly abandon the 
present system of note-issues. Insofar as the volume of money is 


concerned, the aggregate supply would be diminished by the require- 
ment that 5 per cent. of the note-issues are to be deposited in a guar- 
anty fund; but on the other hand, this would be diminished to the 
extent of the present 5 per cent. redemption fund of national banks, 
which wauld be done away with. There would also bea diminution 
of the money supply through the operation of the requirement for 
additional reserves. 

It is thus unquestionable that the plan would provide ample mar- 
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vin for an expansion of currency to meet any possible needs of busi- 
ness. This is, however, only one side of the ‘‘elasticity” need; there 
is no provision in the plan for the contraction of the currency when 
not needed, the gravest defect of the present system. The sole pro- 
viso that could by a far-fetched construction, be held to give only 
the mildest form of restraint, is that fixing the interest rate; and this 
would obviously affect only the currency issued on re-discounts by 
the central bank, and only to a limited extent. 

This brings us to the consideration of the proposed power to regu- 
late the discount rate included in the plan. It is quite certain that 
under the operations of the system, assuming its successful installa- 
tion accomplished, money need never go higher than 6 per cent. so 
long as the demands could be met by the central bank. The maxi- 
mum rate for cail loans could thus perhaps be kept at that figure. It 
does not follow, however, that country rates would not continue at 
the present higher figures, where these now prevail. The ease with 
which banks could obtain currency of their own, would obviate the 
need to rediscount paper; and there is not sufficient competition to 
warrant the opinion that discount rates would be fairly equalized 
throughout the land. It is also clear that the plan does not provide 


¢ 


for the prevention of the abnormally low interest rates that prevail 
in the money-centers at periods; these low rates create some of the 
worst conditions that affect our financial system. 

It appears, therefore, that the plan would not be a very great im- 
provement upon present conditions respecting the interest rate; and 


120n the other hand it is so favorable to expansion of the currency, 


that it must be regarded a measure to provide for inflation and hence 
not for elasticity. It is imperative that there be added some practi- 
cable means to cause the excess note-issues to be retired when the 
lemands slacken, by special taxation or otherwise. 

Some minor elements in the plan of Mr. Cox should be noted: 

It seems desirable to limit the dividends of the bank and provide 
for a surplus fund. 

It appears undesirable to have the Secretary of the Treasury in 
his absence from directors’ meetings, represented by either the Comp- 
troller of the Currency or the Treasurer, who are also directors and 
would hence have added votes. 

It is left rather uncertain how far any action of the executive com- 
mittee of the board of directors may be revoked by the board; this 
might lead to serious complications. 

The geographic districts into which the country is to be divided 
should be outlined in the bill. 

It does not seem necessary to impose upon the Government the 
duty of paying 2 per cent. on the money in the guaranty fund, unless 
the fund earns it. 

The Government directors from Congress should be given fixed 
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terms; and the terms of the twenty-one elected directors should 
longer than one year. 

Provision should also be made for the appointment of a president 
and a vice-president of the bank, with terms dependent merely on 
good behavior. 

The bank should not be prohibited from purchasing Government 
bonds. It should be in position to help finance the needs of the 
Treasury when they arise. 

It is probable that further study will show the desirability of hav- 
ing branches in the several districts, instead of employing banks 
there for the conduct of business. 

The function of acting as Government depositary should be more 
clearly defined; the purpose evidently being to abolish the sub-treas- 
ury system. 

Some technicai requirements to adapt the proposed law to the 
existing conditions without confusion, should also be added. If there 
is to be a radical change in the present currency-issuing functions 
of national banks, the portion of the national bank act referring there 
to should be modified. The selection of the specific sections of that act 
which should remain, to be applicable to the notes hereafter to be 
issued, is also necessary; presumably it is contemplated leaving the 
general status of the notes practically the same, to punish counter- 
feiting and to provide for penalties in case of dishonor. 

The progress of the idea that our system needs a central regula- 
tor is most encouraging to those who, like the writer, have contend- 
ed for such a system during the past decade. The proposition does 
not appear so impracticable to bankers and others, as it did in 1900, 
when the writer outlined the essentials for such a system, and as- 
serted that it was the only reform that would bring ultimate financial 
peace, and freedom from the so frequently recurring money troubles 
The results of the continued contention, although coming only slowly 
are distinctly gratifying. 

But it is obviously necessary that the people be educated to un 
derstand the great utility to them, in their daily business affairs, of 
such an institution, established upon a wise plan. They have been 
misled into the belief that such a bank would inevitably be a kind of 
monopoly, that would fasten the dreaded ‘‘ money power” upon the 
body-politic more effectively. This belief is a survival of a political 
bogie set up to deceive them seventy-five years ago. It implies that 
this Nation has not sufficient intelligence and patriotism to devise a 
law that shall give it the best possible system, to replace the con- 
fessedly defective one now in use; that we are, asa Nation, incapable 
of legislating wisely. Naturally, so long as the people permit this 
reflection upon their good sense to stand, they virtually admit that it 
is well-founded. The rest of the world marvels we allow ourselves 
to be mulcted by our present absurd system. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 
(These articles were commenced in the July issue.) 


Il. FORM AND INTERPRETATION (Continued). 
UNCONDITIONAL PROMISE (Continued.) 


PROMISSORY note has been quaintly defined by the courts as 
\ ‘‘a courier without luggage, whose countenance is its passport.”’ 
Overburdened with ‘‘luggage,” in the form of stipulations or 
recitals, which so frequently, and sometimes unnecessarily, are 
written into instruments, intended to pass as negotiable commercial 
paper, the instrument runs the risk of losing its negotiable character. 
But under an express provision of the Negotiable Instruments Law 
(section 22 of the New York act) a statement in a note or bill of the 
transaction which gave rise to the instrument does not render the in- 
strument conditional or affect its negotiability. 

The provision was discussed in a controversy which arose between 
Professor Ames, Dean of the Harvard Law School, and Lyman D. 
Brewster, Esq., writing in the Yale Law Journal. Dean Ames’ criti- 
cism of the provision appeared in volume 14 of the Harvard Law 
Review, page 241, and read as follows: 

‘Sec. 3-2, (§ 22-2 of the New York statute), provides that an 
order or promise is not rendered conditional by the addition of ‘a 
statement of the transaction which gives rise to the instrument.’ What 


do these words mean? Do they cover the case of a note coupled 
with the words, ‘given as collateral security for A’s debt to the payee’? 
Such an interpretation, although a literal one would be deplorable, 
and would nullify several decisions. Mr. Crawford, the draftsman 


of the code, suggests that this sub-section applies to the case of notes 
containing a statement that it is given for a chattel which is to be the 
property of the owner uf the note until the note is paid. Such a note 
is deemed negotiable in several states, and justly, being in effect 
nothing more than a note secured by a chattel mortgage. But it is 
highly improbable that the courts of Massachusetts, Kansas and 
Minnesota, which have taken the opposite view, will treat this sub- 
section as changing the law of those states. One New York judge 


For convenience, the New York statute will be used as the basis for these 
articles. The section numbers referred to therefore will be the numbers that appear 


in that statute. Al] questions relative to or suggested by it will be answered by our 
Legal Department. 
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has already ruled that the Negotiable Instruments Law has no appli- 
cation to such a note. (Third Bank v. Spring, 28 N. Y. Misc. 9.) 
Many cases have decided that the statement of a consideration in a 
note is not a notice to a transferee of its failure. But the doctrine 
of these cases, which are doubtless the only ones which this sub- 
section can fairly be made to cover, isa rule as to bona fides, and has 
nothing to do with conditions. The sub-section in question should 
be stricken from the act. If interpreted literally, it is mischievous. 
If not taken literally, it is obscure, inartistic, and useless.”’ 

Mr. Brewster's reply to these observations was published in 10 Yale 
Law Journal, page 84, and follows: 

** Sec. 3-2, (§ 22-2 0f the New York statute), which provides that 
* an order or promise isnot rendered conditional by the addition of a 
statement of the transaction, which gives rise to the instrument,’ is 
objected to as ‘unmeaning’ and ‘nulifying several decisions,’ 
Here, as before, the text books and modern cases are almost unani- 
mously against the Dean. 

‘* The instance cited by him of a note ‘ given as collateral security ' 
contains notice upon its face that the note is not an unconditional 
promise to pay, but conditional upon the non-payment of the princi- 
pal debt. 

‘The provision was intended to cover such transactions as a‘ chat- 
tel note,’ in order to unify the law, which has been held differently, 
as Dean Ames shows in the cases which he cites. The decision in 
New York, cited by him, to prove that the Negotiable Instruments 
Law did not cover such a note, Third Bank v. Spring, 28 N. Y. Misc. 
9, has since been reversed, 63 N. Y. Supp. 410, although the Appel- 
late Division did not base its reversal upon the terms of the act. The 
latter decision, therefore, implies that the terms of the act have 
not changed the law in New York. How the provision is ‘obscure, 
inartistic and useless’ docs not appear. That it is not very ‘obscure’ 
seems certain or some question would have arisen under it in twenty 
years. Good, clear, plain English would seem to be ‘artistic’ enough 


for the language of a statute. A single line which settles many dis 


cordant decisions would not ordinarily be termed ‘useless,’ or, on any 
interpretation, *‘ mischievous.’”’ 

Apart from statute the general rule seems to be that the fact 
that the consideration of a promissory note, otherwise negotiable, is 
expressed on the face of the note, does not effect its negotiability, 
unless the consideration therein expressed is a gambling, immoral 
or illegal consideration. And in such case it is the consideration it- 
self and not the fact of its being stated in the note that causes the 
trouble. Simmons v. Council, Ga., 63 S. E. Rep. 238, where it was 
held that a promissory note was negotiable, though it recited that it 
was given ‘‘for store rent.” 

The case of Bank v. Michael, 96 N. C. 53, involved an instrument 
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containing a declaration that it wa§ given for ‘‘the balance of the 
purchase money for one hundred and forty three acres of land.” The 
instrument was held to be negotiable. Quoting from the opinion of 
the court: ‘‘A different rule would much embarrass business trans- 
actions involving negotiable notes and bonds, and tend toimpair the 
freedom and confidence that ought to prevail and be upheld in the 
course of general business and trade.”’ 

In Hickok v. Bunting, 67 N. Y. App. Div., 560, an action was 
brought on the following instrument: 

New York, December, 1893. 
Having been the cause of a money loss to my friend, Geral- 
dine H. Hickok, 1 have given her three thousand dollars. I hola 
this amount in trust for her, and one year after date or there- 
after, on demand, I promise to pay to the order of Geraldine 
H. Hickok, her heirs or assigns, three thousand dollars with 
interest. I, 16,94. Ella F. Bunting. 
216 East r2th St., N. Y. 

The negotiability of the instrument was declared by the court in 
these words: ‘‘ Following the declaration of trust the instrument 
contains a promise to pay one year after date, or on demand, to the 
order of the plaintiff, her heirs or assigns, $3,000, with interest. 

There are no words of limitation of this promise in the language 
preceding it. The promise to pay is express, and is to the order of 
the payee, and it contains every essential element to constitute a 
promissory note as defined by the Negotiable Instruments Law.” 

In Siegel v. Chicago Trust and Savings Bank, Illinois Supreme 
Court, 7 L. R. A. 537, the promissory note, upon which suit was 
brought, contained a statement that it was given for the privilege of 
placing advertisements in the end of each of 159 street cars belong- 
ing to the North Chicago City Railway Company for a term of three 
months. The payee indorsed the note for value. Before the time 
when the advertising privilege was to start, the payee had forfeited 
any right to use the cars for the purpose stated. Consequently the 
consideration for the note failed and it became immediately import- 
ant to the party sued on the note to establish that the instrument was 
non-negotiable. In that event, the note, in the hands of an indorsee, 
would be subject to the same defenses as if the action had been 
brought by the payee. If negotiable, the defense of failure of con- 
sideration would not be available against an indorsee without notice. 
It was held that the mere fact that the note contained a recital of 


the consideration for which it was given did not impair its negotia- 
bility. It is only where it appears from the recital that the promise 
to pay is qualified or is made conditional or uncertain that the nego- 
tiability is affected. 


‘* If, therefore,” said the court, ‘‘it must be conceded, as it must, 
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that a condition inserted in a promissory note, postponing the day 
of payment until the happening of some uncertain or contingent 
event will destroy its negotiability, and render the instrument a mere 
agreement, yet, under the authorities, if by the instrument the maker 
promises to pay a sum certain, at a day certain, to a certain person or 
his order, such instrument must be regarded as negotiable although 


it also contains a recital of the consideration upon which it is based, 


and although it further appear that such consideration, if executory, 
may not have been performed.” 

Nor is the negotiability of a note affected by a provision that the 
title to chattels, in payment for which it is given, shall remainin the 
payee until the note is paid. In Chicago Railway Equipment Co. v. 
Merchants’ National Bank, 136 U. S. 268, it was held that the nego- 
tiable character of a promissory*note was not affected by a provision 
that it was given with others in payment for certain cars, the title to 
which should remain in the payee until such time as all of the notes 
of the series should be paid. The court said: ‘‘ The transaction is, 
in legal effect, what it would have been if the maker, who purchased 
the cars, had given a mortgage back to the payee, securing the notes 
on the property until they were all fully paid. The agreement, by 
which the vendor retains the title and by which the notes are secured 
on the cars, is collateral to the notes and does not affect their negotia- 
bility. It does not qualify the promise to pay at the time fixed, any 
more than would be done by an agreement of the same kind, em- 
bodied in a separate instrument, in the form of a mortgage.” 

On the other hand, it seems that, in the absence of statute, words 
importing a consideration, such as ‘*‘ value received,”’ are not essen- 
tial, and an instrument is negotiable though it contains no such words. 
t is well established that a promissory note is a new obligation and 
not simply evidence of an old obligation. The words ‘‘ value re- 
ceived ” express only what the law must imply from the nature of the 
instrument, and the relation of the parties apparent upon it. How- 
ever essential they may have once been thought to be, at common law 
they were not necessary. All commercial paper at common law im- 
plies a consideration, though none be expressed by the words ‘‘ value 
received ” or other words. Clarke v. Marlow, Mont., 50 Pac. Rep. 713. 


To be Continued. 
—_—= 


ORGANIZATION OF NATIONAL BANKS. 


Qr 


During the month of July, 1909, 37 applications to organize na- 
tional banks were received. Of the applications pending, 33 were 
approved and 6 rejected. In the same month 28 banks, with total 
capital of $1,295,000, were authorized to begin business, of which 
number 20, with capital of $520,000, had individual capital of less 
than $50,000, and 8, with capital of $775,000, individual capital of 
$50,000 or over. 





ANOTHER CURRENCY SYSTEM. 


New York, July 13, 1909 
Editor Banking Law Journal. 
Dear Sir: 

As suggested in the reporttothe American Bankers 
Association regarding the currency system of the United 
Slates, the opinion that changes are tmperatively required 
has been made a matter of concern by Cong? and many 


interested persons are making a careful study of the 


subject. 

Bemg greatly interested, I feel the National Bank Act 
can be altered to permit the issue of credit bank notes tn some 
such manner as suggested by the following 

In gathering these suggestions I have followed some 
what the system of the Second Bank of the United States, 
which was a great institution, serving well the purpose for 
which tt was created, and whose functions were wore in 
keeping with the large European institutions. 

Very truly yours, A. S. Com 


Be it enacted by the Senate and House of Representatives of the United States of 


America, in Congress assembled, that the Bank of America shall be established in City of 
Washington, District of Columbia, with a capital of one hundred and twenty-five mil- 
lions of dollars, divided into one million two hundred and fifty thousand shares of one 
hundred dollars each share. Two hundred and fifty thousand shares, amounting to 
twenty-five million dollars, part capital of said bank, shall be subscribed and paid for 
by the United States,of which stock the United States Treasury shall hold fifty thousand 
shares, amounting to five million dollars.for sale to banking institutions desiring to sub- 
scribe in accordance with the provisions of this Act, subsequent to July the first, one 
thousand nine hundred and ten; and one million shares. amounting to one hundred 
million dotlars, shall be subscribed and paid for by banking institutions each having 
a surplus equal to twenty per cent. of its paid-up capital. 

(Section 2.) That such banking institutions may each subscribe for fifty shares 
of the stock of the Bank of America at one hundred dollars each share, under the su- 
it rintendence of the Secretary of the Treasury at Washington. If the subscriptions 
received shall not amount to one hundred million dollars, the Secretary, to complete 
the said sum, may apportion the amount unsubscribed for pro rata among the banks 
by districts as hereinafter described. 

(Section 3.) That the sums so subscribed shall be payable in United States gold 
coin. 

(Section 4.) That the said corporation shall commence business on the first day of 
July in the year one thousand nine hundred and ten and shall cease to exist on the 
first day of July in the year one thousand nine hundred and thirty-five: provided that 
Congress may at any time extend the life of the said corporation beyond the date last 
named. 

(Section 5.) That for the management of the affairs of the said corporation 


there shall be thirty Directors, three of whom shall be appointed annually by the Presi- 
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dent of the United States from the Senate and three from the House of Representatives, 


and twenty-one of whom shall be elected annually by the stockholding banks, one from 
each district as heremafter described; the Secretary of the Treasury (who shall b 
the Chairman of the Board), the Comptroller of the Currency, and the Treasurer of the 
United States. The election shall take place on the second Tuesday of January of 
each year and each share of stock shall be entitled to one vote. The stockholding 
banks of any district shall till any vacancy occurring in the Board from its district. 
The votes on the shares of stock owned by the United States shall be cast in the follow 

ing manner: two-tenths by the Secretary of the Treesury, or his legal representative: 
one-tenth by the Comptroller of the Currency, or his legal representative; one- 
tenth by the Treasurer of the United States, or his legal representative; and on 

tenth by each of the appointees of the President of the United States. 

(Section 6.) The Directors shall have power to adopt by-laws and rules and ap- 
point such officers, clerks and servants as shall be necessary for executing the business 
of the said corporation and allow them such compensation for their services as shall be 
reasonable. 

Section 7. Redemption agencies of bank notes shall be established in the follow 
ing cities, and the contiguous territory to be fixed by the Secretary of the Treasury shall 
constitute the district of each agency: Boston, New York, Philadelphia, Balti 
more, Atlanta, Louisville, Columbus (Ohio), Chicago, St. Louis, Memphis, New Or 
leans, Dallas (Texas), Kansas City (Missouri), Minneapolis, Denver, Butte (Montana), 
Salt Lake City, Los Angeles, San Francisco, Portland (Oregon), Seattle. 

(Section 8.) Not less than sixteen Directors shall constitute a Board for the trans 
action of business, of whom the Chairman shall always be one; and in case of his sick- 
ness or absence, his place shall be supplied by the Comptroller of the Currency or the 
Treasurer of the United States in the order named. Said Board shall have power to 
select from its members an executive committee and other special committees; provided, 
however, that the executive Committee shall consist of at least seven members of the 
Board, and the Secretary of the Treasury, Comptroller of the Currency and Treasurer 
of the United States shall be members thereof; said executive committee shall have 
power to act for the Board of Directors, but its action shall be subject to the approval 
of the Board of Directors. 

(Section 9.) A number of stockholding banks, not less than two hundred and 
fifty, shall have power at any time to call a general meeting of the corporation (stock- 
holding banks) for purposes relative to the institution, giving at least two weeks notice, 
to the holders of the stock, specifying in such notice the object of such meeting. 

Section 10.) The said corporation shall not directly or indirectly deal or trade 
in anything except bills of exchange, gold or silver bullion or in the sale of goods. 
The said coporation shall make no loan to any member of the Board, officer or employee 
of said corporation, nor participate in any syndicate or underwritings. It shall not be 
at liberty to purchase any public debt, nor shall it take more than a rate of six per cent. 
per annum for, or upon, its loans or discounts. 

(Section 11.) It shall receive deposits of only banking institutions, and issue to 
them its bills, notes or other evidences of debt, for circulation as money, and receive 
from them deposits of money, commercial paper, United States, State and Municipal 
bonds, and make loans thereon, and to discount for them bills, notes or other commer- 
cial and trade paper. 

(Section 12.) The stock of said corporation shall be assignable and transferable 
on the books at Washington, and no one bank shall receive dividends on its stockhold- 


ings of said corporation in excess of two hundred shares. 
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Section 13.) Half-yearly dividends shall be made out of so much of the profits 
if said corporation as shall appear to the Directors advisable, and once in each year the 

irectors shall lay before the stockholding banks at a general meeting, for their in 
formation, an exact and particular statement of the corporation’s business of the pre- 
eding year. It shall be lawful for the Directors of said corporation to employ a 
bank at any redemption city that they may deem safe and proper, to manage and 
transact the business of the district in which it is situated, under such agreements and 
subject to such regulations as the said corporation sball deem just and proper. 

(Section 14.) The Directors of said corporation shall hold a regular meeting at 
least once in every three months in the city of Washington, District of Columbia,and the 
Chairman, or acting chairman, of the Board shall be authorized to call a special meet- 

« of the Board whenever he shall deem it advisable; they shall publish weekly a 
statement of its condition, giving the amount of loans and discounts made, the surplus, 
spec ie and lawful money on hand, deposits, reserve and the average circulation out- 
standing. 

(Section 15.) That deposits of the money of the United States shall be made in 
the said corporation. 

(Section 16.) That the said corporation shall not at any time suspend or refuse 
payment in gold and silver of any of its notes, bills, or obligations; nor the deposits 
received from any banking institution; and if the said corporation shall at any time re- 
fuse or neglect to pay on demand any bills, notes or obligations issued by the said cor- 
poration, according to its contract, promise or undertaking expressed, or shall neglect 

x refuse to pay on demand any moneys received in said corporation on deposit, to the 
institution or institutions entitled to receive the same, then, and in every case, the 
holder of any such note, bill, or obligation, or the institution entitled to demand and, 
receive such money as aforesaid, shall respectively be entitled to receive and recover 
interest on the said bills, notes, obligations, or moneys, until the sume shall be fully 
paid and satisfied, at the rate of twelve per cent. per annum from the time of such 
demand as aforesaid. 

(Section 17.) The said corporation shall have on hand at all times, in gold coin, 
it least forty per cent. of its liabilities, and each stockholding bank shall have on hand 
in lawful money at least twenty-five per cent. of its liabilities, if its place of business 
is located in aredemption city and in cities having a population of one hundred thous- 
ind and more, as shown by the last preceding federal census; and an amount in law- 
ful money equal to ten per cent. of its liabilities in cities having a population less tham 
me hundred thousand. 

(Section 18.) Every stockholding institution shall be subject to inspection and 
supervision by the Comptroller of the Currency. He shall, either personally or by some 
ompetent person or persons, to be appointed by him, to be known as examiners, visit 
ind examine every such institution at least twice in each year, and the report made 
shall be published in at least one newspaper in the district where the place of business 
is located. The Comptroller, at least once in every three months, designate some day 

therein in which a report of the stockholding banks shall be made to him. 

(Section 19.) Any stockholding bank may deposit with, or transfer to the said 
corporation any interest-bearing bonds of the United States and receive thereon circu- 
lating notes to an amount not exceeding the par value of the same. 

Any stockholding bank may deposit with, or transfer to, the said corporation any 


interest-bearing bonds of any state of the United States, or any legally authorized bonds 


issued by any city, town, county or other legally constituted municipality or district 


in the United States which has been in existence for a period of ten years and which 
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for a period of ten years previous to such deposit has not defaulted in the paymen 
either principal or interest of any funded debt authorized to be contracted by it 


It, 


whose net funded indebtedness does not exeed ten percent. of the valuation of its tax 
able property, to be ascertained by the last preceding valuation of property for the 
assessment of taxes. and receive thereon circulating notes to an amount not excee 


ing seventy-five per cent. of the market value of the bonds, nor in excess of pat 
value of the bonds, deposited or transferred. Any stock holding bank may deposit 
with, or transfer to the said corporation the commercial paper or trade paper 
which it has bought for investment and which matures not later than four months from 
date of instrument, and receive thereon circulating notes to an amount not exceeding 
seventy-five per cent. of the cash value of tie commercial paper deposited or transferred 
The said circulating notes to be delivered upon deposits herein-before me ntioned 
shall be issued in the names of the respective banks and be engraved an 
the best manner, to guard against counterfeiting, in denominations of fiv 
ties, tifties, hundreds, tive hundreds and one thousands, and shall be 
and registered in proper books. In no case shall a stoc kholding bank 
to receive and issue its circulating notes in excess of its paid-up capit il 
(Section 20.) An\ bank, orits receiver, trustees or legal representative smiay 
notice to the said corpol ition of the intention of such bank to close the business of 
banking, and thereupon such bank shall be entitled to deposit with the corporation law 
ful money to the amount of the outstanding circulation at the time of such deposit, 
and upon receipt of which the said corporation shall return and retransfer to such bank 
all securities on deposit for the redemption of the circulating notes of such bank 
(Section 21.) Ail stockholding banks having on deposit with the said corporation 
bonds of the United States as security for circulating notes shall pay the Treasurer of 
the United States in the months of January and July a tax of one-eighth of one per cent. 
each half year upoa the average monthly amount of such of its notes in circulation as 


are based upon the deposit of such bonds. Stockholding banks having circulating 


l ne 


notes secured otherwise than by bonds of the United States shall pay to the Treasurer 
of the United States in the months of January and July a tax of one per cent. each 
half year upon the average mouthly amount of such notes in circulation as based upon 
other securities than bonds of the United States: and the average note circulation of 
each bank during any period shall be determined from the average of the amount of 
its notes in circulation as shown by the monthly returns for such period made by the 
bank tothe Treasurer of the United States. 

(Section 22.) The said corporation may at any time require of any stockholding 
bank a deposit of additional securities, or an exchange of securities already on de 
posit to add further protection to holders of its circulating notes. 

(Section 23. Every stockholding bank shall deposit with the Treasurer of the 
United States gold coin to the amount of five per cent. of its circulation t constitute 
a guarantee fund for the redemption of the notes of failed banks, which fund shall 
bear interest at the rate of two per cent. per annum. 

If the payments from the said fund on account of any insolvent bank shall ex 


ceed the amount contriouted to the fund by such bank, the other stockholding banks 


in the same district shall make good to the fund the amount of the excess, propor- 


tioned to the amount which each such other stockholding bank has contributed to the 
circulation fund 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


USURIOUS INTEREST. 


Penalty against national bank for charging usurious interest. 


First National Bank of Abbeville, v. Clark, Supreme Court of Alabama, May 18, 1909. 49 So. Rep. 807. 


United States Rev. St., § 5198, relating to the charging of usurious interest by 
national banks provides a penalty of twice the amount of the interest only where the 
interest has actually been paid. 


Suit by A. S. Clark against the First National Bank of Abbeville. 
From a decree overruling a demurrer to the bill, defendant appeals. 
Affirmed. 

Dowpve tt, C. J. Thé bill in this case was filed in the chancery 
court of Henry county by the appellee, Clark, as a mortgagor, against 
the appellant, First National Bank of Abbeville, mortgagee, for the 
purpose of redemption of the mortgaged property before foreclosure, 
and at the same time, in the effectuation of that purpose, seeking to 
avoid the note secured by the mortgage as to the alleged usurious in- 
terest reserved therein by agreement of parties, and to abate the 
same. The bill was demurred to on the several grounds stated in 
the demurrer, and upon consideration by the chancellor the demurrer 
was overruled, and from this decree the present appeal is taken, and 
is here assigned as error. 

In stating the question presented for our consideration, we will 
here quote from brief of counsel for appellant a statement of the facts 
as shown by the bill, and the pointinsisted on taken by the demurrer, 
which is as follows: ‘‘It is alleged (in the bill) that the consideration 
of said mortgage was $1,000 borrowed by the appellee from appellant 





660 THE BANKING LAW JOURNAL. 


on the date the mortgage was executed, with interest at 10 per cent. 
on said $1,000, and usurious interest which had been charged appel- 
lee by appellant on previous transactions had between them. In 
other words, it is alleged that there had been previous transactions 
between appellee and appellant prior to the date of the execution of 
the mortgage from which redemption was sought, and in these trans- 
actions appellant had charged appellee usurious interest, and that on 
the date of the execucion of the mortgage appellee borrowed from ap- 
pellant $1,000, and that the usurious interest on the previous trans- 
actions between appellee and appellant, the $1,000 loaned by appel- 
lant to appellee, and interest thereon at ro per cent. on the date the 
mortgage was signed, constituted the sole consideration for the ex- 
ecution of the mortgage, and that appellee had paid the $1,000 he 
borrowed from appellant at the time the mortgage was given. * * * 
All of the grounds of demurrer seek to raise one and the same point, 
and that point is that appellee in his original bill did not offer to do 
equity, in that he failed to offer to pay any interest at all either legal 
or usurious.” 


The foregving extract from brief of appellant’s counsel fairly states 
the question raised by the demurrer to the bill. The argument made 
by counsel in support of the point taken by the demurrer is based up- 
on the further fact, shown by the bill and pointed out in the demur- 


rer, that the appellant, the respondent in the bill, is anational bank, 
and as to the penalty of usury and the remedies applicable in such 
cases is subject exclusively to the banking laws of the United States. 
In Barclift v. Fields, 145 Ala. 264, 41 South. 84, it was ruled by this 
court that the equitable doctrine of ‘‘*he who seeks equity must do 
equity,” as applied to a mortgagor when coming into acourt of chan- 
cery for the purposeof redemption of the mortgaged property, where 
the contract was tainted with usury, requiring him to pay the princi- 
pal debt with legal interest before he could obtain relief, was abro- 
gated by Act March 4, 1g0o1 (Gen. Acts 1goo-o1, p. 164), amending 
section 2630 of the Code of 1896, and which said section as so amend- 
ed now constitutes section 4623 of the present Code of 1907. 

It is insisted, however, that the statute as amended, and construed 
in Barclift’s Case, supra, can have no application in the present case, 
as the respondent is a national bank, and the remedy here pursued is 
different from that provided for under the act of Congress as to usuri- 
ous contracts with national banks; and in support of this insistence 
the cases of Farmers’, etc., Nat. Bank v. Dearing, 91 U. S. 29, Barnet 
v. National Bank, 98 U. S. 555, and others of like import, both fed- 
eral and state, among them two of our own cases, following the Dear- 
ing Case are cited. Section 5197 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 3493), relating to national banking 
associations, among other things provides that such associations shall 
not take, receive, or charge a greater rate of interest for the loan of 
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money than that fixed by the state, territory or district in which the 
association is located. 

Section 5198, which relates to the penalty and remedy, reads as 
follows: *‘The taking, receiving, reserving or charging a rate of in- 
terest greater than is allowed by the preceding section, when know- 
ingly done, shall be deemed a forfeiture of the entire interest which 
the note, bill or evidence of debt carries with it, or which has been 
agreed to be paid thereon. In case the greater rate of interest has 
been paid, the person by whom it has been paid, or his legal repre- 
sentatives, may recover back, in an action in the nature of an action 
of debt, twice the amount of the interest thus paid from the associa- 
tion taking or receiving the same; provided such action is commenced 
within two years from the time the usurious transaction occurred. 
That suits, actions and proceedings against any association under 
this title may be had in any circuit, district or territorial court of the 
United States held within the district in which such association may 
be established, or in any state, county or municipal court in the 
county or city in which said association is located having jurisdiction 
in similar cases.” 


It is to be observed it is only in cases where usurious interest has 
been actually paid that any specific remedy is prescribed by the stat- 
ute, and in which event the party suing may recover back twice 


the amount so paid. The case of Bank v. Dearing, supra, and others 
following that one, cited and relied on by counsel, were cases where 
the interest had been actually paid, and a remedy different from that 
prescribed by the statute was sought to be applied. Such is not the 
case before us. Here we have acase where the usurious interest has 
been charged, but has not been paid. In such a case the statute pre- 
scribes no remedy. A penalty, however, is provided by the statute, 
and that is that the entire interest, when the same has been know- 
ingly charged, shall be deemed forfeited. The penalty is the same 
as that provided for by our state statute (section 4623, Code 1907). 
So it is to be seen there is no difference in the penalty fixed by our 
statute and that fixed by the federal statute. 

The statute which abrogated the equitable principle, a creation of 
the courts of chancery, that required the complainant to offer to do 
equity by paying or offering to pay the principal debt, with legal in- 
terest, before obtaining relief in a case like the one before us, can 
in nosense be said to be a penalty imposed on account of usury, nor 
can it be said that the statute impairs any vested contract right. In 
Barclift’s Case, supra, it was said: ‘‘There was no contractual right 
to recover any interest, and that was so because the contract, to the 
extent of all interest, was offensive to. the policy and positive man- 
date of the law; nor was the authority of the court of equity to im- 
pose terms upon a borrower seeking its aid conferred by statute, nor 
exercised for the purpose of enforcing any contractual right”—citing 
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Lindsay v. United States Savings & Loan Co., 127 Ala. 366. It was 
said in the last-mentioned case that the power of the Legislature to 
prohibit courts of equity from applyirg the maxim abcve qucted 
in cases involving usury was not to be doubted. No case precisely 
like the one before us has been brought to our attention, and, indeed, 
counsel on both sides say that they have not been able to find such a 
case. 

It is urged, however, by counsel for appellant, that the complain- 
ant should first pay to the respondent the usurious interest charged 
in the contract, and then avail himself of the remedy prescribed in 
the federal statute to recover it back in an action in the nature of an 
action of debt. Such a course would be opposed to the elementary 
principle that the law never requires the doing of a useless thing. 
It would seem, also, that a reasonable construction of the statute 
would forbid the imputation of an intention on the part of Congress 
to require the doing of an unnecessary thing. 

Our conclusion is that the bill contains equity and the chancellor 
did not err in overruling the demurrer. 

Affirmed. 


a eR ecg Aeon 


PAYMENT OF FORGED CHECK. 


Liability of Bank. 


New York Produce Exchange Bank v. Houston, United States Circuit Court of Appeals, Second 
Circuit, April 14, 1909. 169 Fed. Rep. 785. 


Where a bank pays out its depositor’s money on forged checks, the bank is 
liable to the depositor, though the latter failed to examine his account and give the 
bank prompt notice of the payment of the forged checks, in a case where the officials 
of the bank, by the exercise of reasonable care, could have detected the forgeries. If 
the bank has acted with negligence in the matter, the fact that the depositor has 
also been negligent does not estop him from claiming against the bank, unless his 
negligence was directly connected with the forgeries. 

Warp, Circuit judge. The plaintiffs, who had the usual drawing 
account with the defendant bank, brought suit to recover the sum of 
$13,702, alleged to be the balance due when the account was closed. 
The bank defended on the ground that it had paid out on the plain- 
tiffs’ account three checks which represented this amount, viz., Au- 
gust 3, 1905, for $4,102, August 9, 1905, for $4,726.12, and August 
29 1905, for $4,873.88. The plaintiffs are an English firm, and the 
signature given the bank for drawing checks on their account was a 
rubber stamp, ‘'p. p. R. P. Houston Company,” with the name of 
H. C. Rowlands, their representative, written below. Rowland’s 
signature to the checks in question was forged by the firm’s cashier. 
By agreement with the bank the plaintiff’s bank book was settled 
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monthly; the bank returning the checks paid and a certificate of the 
balance on hand. The plaintiffs did not discover the discrepancy 
until Tuesday, September sth, the 4th being Labor Day and the 3d 
Sunday. An examination of their books then showed that on July 
25th the cashier had failed to make a deposit entered on the stub of 
the check book of $1,348.31; that without the knowledge of the plain- 
tiffs he had the bank book settled out of the usual course, August 11th; 
thaton August zgth he kept a check for $8,473.87 to the order of 
Brown Bros., instead of having it certified by the bank and delivered; 
and, finally, that on August 31st, the plaintiffs’ representative having 
signed a check with the figures ‘‘$261.50" in the lower left-hand cor- 
ner, the line for the written figures being blank, the cashier inserted 
the figure ‘*3”’ before the figures ‘‘$261.50,” and filled up the blank with 
the words ‘‘three thousand two hundred and sixty one and 50-100th 
dollars.’’ This was the only occasion on which the plaintiffs’ repre- 
sentative ever signed a blank check, and he didit because the check 
was presented to him when he was hurrying to acommittee meeting, 
for which he was late. 

The plaintiffs made no claim either for the deposit of $1,348.31 not 
made July 25th, or for the sum of $3,000, the amount by which the 
check of August 31st wasraised. The cashier destroyed the forged 
checks when they were returned by the bank, so that the only evi- 
dence about these signatures onthe trial was a statement in an affi- 
davit made by him that he made the signatures as like the genuine as 
possible. The defendant offered no testimony. The court was clearly 
right in refusing to direct a verdict for the defendant, and, as we 
have no power to review his refusal to set aside the verdict as against 
the evidence, the exceptions on these grounds are without merit. 

The only other exceptions relied on were taken to the court’s an- 
Sswers to the jury when they returned for further instructions: 

‘Juror No. 7: Your honor, we want to find out whether we can bring in a 
verdict that we find both sides guilty of negiigence. 

‘The Foreman: If we have a right tocompromise. If we have a right to give 
the plaintiff one check—one forged check. 

‘The Court: Well, if you all agree that there was fault on the part of the de- 
fendant in cashing these forged checks, then (if you understood the charge correctly) 
any want of care on the part of the plaintiff to affect it at all must have reference to 
the act of forgery or payment of the checks, not reference to some other thing col- 
lateral to it. It must bear right on that matter. If you find that the bank officers 
were guilty of want of care in the matter that the law imposes upon them, you are 
not to consider the transaction relative to the thirteen hundred and some odd dollars, 
if you find that the bank officers were lacking in care, because that would be remote 
--collateral. The only want of care on the part of the plaintiff that you can take 
into considerationat all, if the bank officers were wanting in care, would be something 
that goes right to the matter of forgery, and in discussing that you want to inquire 
what that act was, if you find any. It is for you to say whether there was any that 
related to that specific thing. 

‘‘The Foreman: Supposing some of the jurors consider the bank more negligent 
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in the first case, paying the first check, than in the others following, would we have 
a right to bringin a verdict for one ortwo--or about that amount? 

‘* The Court: In order to find that wav, you must find from the evidence that 
there was a difference in care onthe part of the bank officers. Was there any dif- 
ference in care on the part of the bank officers? Was there any difference in the 
want of care by the bank officers as to the first or the second or the third check? 
Whether they did not stand exactly alike as to their care as to each check? Was 
there a want of care as to all of the checks? Did the plaintiff do anything at all 
whereby he is estopped of a right to recover of the bank specifically as to one check 
or any of them? 

“Juror No. 7: We seem to all stand that we think that both sides are guilty of 
negligence, both in fault. 

‘* The Court: Do you find the plaintiff guilty of want of care asto these checks ? 

‘*Mr. Kelly: I must object to that. 

‘* Tne Court : I am not asking you to answer that question to me, but to your 
selves. What is the plaintiff guilty of with reference to the forgery? Their want of 
care must relate to that act, or did the plaintiff do something that misled the bank in 
that matter?” 

The federal law is settied for this court in the case of Leather 
Manufacturers’ Bank v. Morgan, 117 U.S.96. It wasacaseof raised 
checks having genuine signatures,and went up from thiscircuit. The 
trial judge directed a verdict for the plaintiffs, which was reversed 
on the ground that the case should have gone to the jury. It was 
held that the sending of his bank book for settlement is a demand by 
the depositor to know what his balance is; thatit is his duty to ex- 
amine it, and the vouchers returned, or to have them examined, 
within a reasonable time, and to make any objections he has. If 
his failure in this respect deprives the bank of an opportunity to 
take steps for itsown protection, which it would have taken had such 
notice been given, the depositor may be estopped from questioning 
the conclusiveness of the settlement. This proposition, however, 
was made to depend upon the assumption that the bank had been 
guilty of no negligence. Mr. Justice Harlan said, at page 112 of 117 
vy. &: 

‘O? course, if the defendant’s officers, before paying the altered 
checks, could by proper care and skill have detected the forgeries, 
then it cannot receive a credit for the amount of those checks, even 
if the depositor omitted all examination of his account.”’ 

The case was so understood by the Circuit Court of Appeals for 
the Sixth Circuit in First National Bank v. Fourth National Bank, 
56 Fed. 967. Judge Sage saying: 

‘‘However, counsel for plaintiff did not cite that case for the ap- 
plication above named. but to call attention to the fact that the Su- 
preme Court decided, first, that if the bank had been guilty of negli 
gence it would have been liable, notwithstanding the depositor’s fail- 
ure to examine the pass books and vouchers; and, second, that as the 
depositor’s clerk had no power to bind him by raising the checks he 
had no power to charge him with the imputed knowledge of the fact 
that thev had been raised. ‘Tne court did hold that, if the officers of 
the bank could by proper care and skill have detected the forgeries 
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before paying the raised checks, the bank would be the loser, even if 
the depositor made no examination of his account. Certainly, be- 
cause in that state of fact the negligence of the bank's officers would 
have been the proximate cause of the loss.” 


We think the instructions of the trial judge were all that the de- 
fendant was entitledto. It the bank were negligent, the plaintiffs 
would be estopped from claiming against it only by their own negli- 
gence directly connecte1 with the forgeries. The bank was bound to 
know its depositors’ signature, and was under a duty not to pay out 
their money on some other signature. No doubt, if the plaintiffs had 
discovered the cashier’s misappropriation of the deposit of $1,348.31 
July 25th, when their book was settled August 1st, the subsequent 
thefts would have been prevented; but this in no way excused the 
bank for lack of care in paying out this money on a forged signature. 
In the same way, if the plaintiff’s had discovered the payment of the 
forged checks of August 3d and goth, when their bank book was settled 
out of the usual course August 11th, the check of August 29th would 
never have been forged. But these considerations were only relevant 
in case the bank had been guilty of no negligence; and, the jury 
having found forthe plaintiffs for the full amount claimed, we must 
presume that they did find the bank negligent, or, if not, that the 
plaintiffs’ conduct was not such as to estop them from making claim. 
The law as to the two alternatives was fully explained in the charge. 

The judgment is affirmed, with costs. 


WAIVER OF PRESENTMENT AND DEMAND. 


Bank of Montpelier v. Montpelier Lumber Company, Supreme Court of Idaho, June 11, 1909. 
102 Pac. Rep. 685. 


Tne words ‘‘ protest and notice of protest waived,” written on the back ofa 
promissory note, over the signature of an indorser, act as a waiver of all steps neces- 
sary to bind an indorser, including presentment and demand. 


Action by the Bank of Montpelier against the Montpelier Lumber 
Company and James Redman and others. Judgment for plaintiff, and 
Redman, and such others appeal. Affirmed. 


Aitsuig, J. This action was instituted by the Bank of Montpelier 
against the Montpelier Lumber Company, a corporation, and James 
Redman, Walter Hoge, M. Rosenbaum, Alex Beckman, Alphonzo 
Quayle, W. D. Ream, and William Quayle, to recover on a certain 
promissory note for $1,300, together with interest and attorney's fees: 
This note was executed by the defendant lumber-company on the 
17th day of May, 1903, due 60 days after date, and was indorsed by 
the other defendants on the same day and priorto delivery. The plain- 
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tiff alleged that at the time of the execution of the note by the com- 
pany, and before its delivery, the individual defendants indorsed the 
note, and thereby guaranteed the payment of same, writing on the 
back thereof the following words, ‘‘Protest and notice of protest 
waived.”” The individual defendants, with the exception of Rosen- 
baum, answered, admitting the execution of the note and indorse- 
ment by themselves, and also setting up certain matters in defense 
of the action. They allege that after the execution of the note, and 
long after its maturity, the plaintiff accepted from the lumber com- 
pany a real estate mortgage securing payment of the note, that the 
individual defendants repeatedly requested the plaintiff to foreclose 
the mortgage, but that it failed and refused to do so, and sold or per- 
mitted the property to be sold at private sale, and that by doing so 
the bank had released the individual defendants and indorsers. They 
also allege that they had never received any notice of nonpayment 
of the note, and that such notice had never been given, and that ce- 
mand had never been made. The case was tried on these issues, 1e- 
sulting in findings and judgment in favor of the plaintiff and against 
the defendants in the sum of $2,064. The defendants who indorsed 
the note, appealed from the judgment. 

The first contention made by the appellants is that they are not 
liable for the reason that they were never given notice of nonpay- 
ment of the note by the maker, and that in order to bind them it was 
necessary that the plaintiff make presentment and demand for pay- 
ment and give the appellants notice of the nonpayment. Respondent 
contends, on the contrary, that it was unnecessary to make present- 
ment and demand for payment, or to give any notice to the appel- 
lants, for the reason that they had waived the same. It will be ob- 
serve 1 that the indorsers wrote above their signatures these words, 
‘*Protest and notice of protest waived.” Before considering the im- 
port and extent of this waiver, it is well enough to observe that these 
appellants are indorsers within the purview and meaning of section 
63 of the Negotiable Instruments Law of this state (Laws 1903, p. 391), 
which section is embodied in section 3520 of the Revised Codes. That 
section reads as follows: ‘‘A person placing his signature upon an in- 
strument otherwise than as maker, drawer or acceptor is deemed to 
be an indorser, unless he clearly indicates by appropriate words his 
intention to be bound in some other capacity.” The uniform Nego- 
tiable Instruments Law, in substantially the same form as we have it, 
has been adopted in the majority of the states of the Union and has 
received construction by many of the courts. Under the provisions 
of this statute there is no doubt but that the appellants are to be 
treated and held as indorsers. See Rockfield v. First Nat. Bank of 
Springfield, 77 Ohio St. 311, 14 L. R. A. (N. S.) 842. See, also, note 
to same case, Deahy v. Choquet, 28 R. I. 338; 14 L. R. A. (N. S.) 
847; Toole v. Crafts, 193 Mass. 110, 118 Am. St. Rep. 455; Farquhar 





LEGAL DECISIONS. 667 


Co. v. Higham, 16 N. D. 106. As to whether a waiver of protest and 
notice of protest amounts toa waiver of presentment and demand for 
payment is one on which the courts are not in harmony. Some of 
the courts have held that these contracts of waiver must be strictly 
construed, and that the indorser will only be held to have waived 
such requirements as are specifically covered by the language used in 
his contract. Sprague v. Fietcher, 8 Or. 367, 34 Am. Rep. 587; 
Freeman v. O’Brien, 38 Iowa, 406; Lemmert v. Guthrie Bros., 69 
Neb. 499; 62 L. R. A. 954, 111 Am. St. Rep. 561. Other courts have 
b2en more liberal and incline to hold the indorser to the intent of his 
contract as the language employed is generally and popularly under- 
stood. Accordingly, it has been held that a waiver of protest and 
notice of protest is a waiver of presentment and demand, and all 
those acts necessary to bind theindorser for the payment of the debt. 
Gordon v. Montgomery, 19 Ind. 110; Matthey v. Gally & David, 4 
Cal. 62, 60 Am. Dec. 595; Coddington v. Davis, 1 N. Y. 186, 3 Denio, 
16; Wards v. Sparks, 53 Ark. 519, 14 S. W. 898, to L. R. A. 703; 
McFarland v. Pico, 8 Cal. 626; City Sav. Bank v. Hopson, 53 Conn. 
453. 5 Atl. 601; Wilkie v. Chandon, 1 Wash. St. 355, 7 Cyc. 1137. 

It is true that, technically speaking, the word ‘‘protest” only ap- 
plies to and covers the formal writing and declaration made by the 
yficer, who is ordinarily a notary, stating that the bill or note was 
duly and regularly presented in accordance with the laws governing 
commercial paper, and that payment was refused, and that he there- 
by formally protests the same for nonpayment. 

This, however, does not cover the meaning of the word as gener- 
ally used in commercial transactions and as it is commonly under- 
stood in the business world. In its popular sense it includes all the 
st2ps necessary to fix the liability of the indorser, and this necessarily 
includes demand of payment, refusal to pay, and notice. Price v. 
McClave, 13 N. Y. Super. Ct. 544; Wards v. Sparks, 53 Ark. 519. 2 
Daniel on Neg. Inst. § 929; 6 Words & Phrases,5743. Under the pro- 
visions of section 82 of the Negotiable Instruments Act (section 3539, 
Rev. Codes), ‘‘presentment for payment is dispensed with: * * * 
Third. By waiver of presentment, express or implied.’’ Section 109 
of the same act (section 3566, Rev. Codes) provides that: ‘‘Notice of 
dishonor may be waived, either before the time of giving notice has 
arrived, or after the omission to give due notice, and the waiver may 
be expressed or implied.” Section 111 (section 3568, Rev. Codes) 
says: ‘‘A waiver of protest, whether in the case of a foreign bill of 
exchange or other negotiable instrument, is deemed to be a waiver 
not only of a formal protest, but also of a presentment and notice of 
dishonor.” Under these express provisions of the statute, and in 
view of the popular and generally accepted meaning of the term 
‘‘protest,’’ we have no hesitancy in holding that an indorser who 
waives ‘‘protest and notice of protest” thereby waives, and intends 
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to waive, presentment and demand and notice of the same and of the 
dishonor of the paper. 

We find no error in the record, and the judgment should be af- 
firmed, and it is so ordered. Costs awarded in favor of respondent. 


—___+, 4,4, 


LIABILITY OF INDORSER. 


Wizig v. Beisert, Court of Civil Appeals of Texas, June 23,1909. 120S. W. Rep. 954 


A statement by an attorney for the indorsee of a note that the indorser would 
not be bound by his indorsement, is merely an expression of opinion as to the legal 
effect of the indorsement and not a misrepresentation on which the indorser can rely 
to escape liability on the note. In such a case an indorser cannot defend on a verbal 
agreement releasing him from any liability. 


Action by Dave Wizig against August Beisert and others. From 
a judgment for defendants, plaintiff appeals. Reversed. 

Rice, J. The appellant brought this suit against John Bullard and 
Melinda Williams, asthe makers, and August Beisert, as the indorser, 
of five certain vendor's lien notes of date September 30, 1907, each 
for the sum of $110, payable to the order of said Beisert in one, two, 
three, four, and five years, respectively, after date, and for the fore- 
closure of the vendor’s lien on a certain tract of land containing 51 
acres described in the petition, conveyed to said Bullard and Williams 
by Beisert. Appellant alleged that said notes, for a valuable consid- 
eration, were on the day of their date duly indorsed to him by said 
Beisert, and prayed judgment against said Bullard and Williams, 
as principals, and against Beisert, as indorser, thereon, and for fore- 
closure of said vendor’s lien. 

Briefly summarized, the evidence shows that Beisert sold and con- 
veyed the land to Bullard and Williams,as alleged, and that they exe- 
cuted to him in payment therefor the notes described in the pleading, 
and that appellee thereafter, on the same day, indorsed them to ap- 
pellant. It further appears that Watson was the attorney in this 
transaction for appellant, who was not present at the time the notes 
were executed and thus indorsed. While it is shown that appellee 
did not read the indorsement before signing same on account of not 
having his spectacles with him, yet there is nothing in the evidence 
to show that the actual contents of the indorsement were misrepre- 
sentated to him by Watson. It is true that appellee testified that 
when he asked Watson whether he would be responsible by reason of 
the indorsement, he (Watson) replied that he would not, and that the 
transaction was between Wizig and the makers of the notes. It is 
but fair, however, tostate that this was contradicted by Watson, but 
since the jury found in favor of appellee as to this issue, for the pur- 
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poses of this appeal, his version thereof must be accepted by us. No 
express agreement is shown between appellant and appellee to the 
effect that the latter would not be bound by his indorsement; but 
even if it were conceded that there was a positive agreement between 
them to this effect, and that the indorsement was made by reason 
thereof, we do not think it would alter or change the effect to be 
given to this transaction. 

A peremptory instruction was asked by the appellant, which was 
refused by the court, and upon which he assigns error, and this as- 
signment in our judgment, is well taken. We do not believe that the 
mere fact that Watson may have, either wilfully or innocently, mis- 
stated the lezal effect of the indorsement to appellee would preclude 
appellant from recovering thereon. It was not the misstatement of 
a fact, but only the expression of an opinion as to the legal effect of 
theindorsement. Inthe case of Franklin Insurance Co. v. Villeneuve, 
25 Tex. Civ. App. 356, 60 S. W. 1014, which was an action to set aside 
a compromise settlement had by appellee with the insurance com- 
pany and to recover the balance due upon the insurance policy, it was 
alleged that the agent of the company, or order to procure such com- 
promise, fraudulently represented that the policy was void, the agent 
it seems, basing this opinion upon the fact of the false representations 
of the assured made to obtain the policy, and which would have viti- 
ated the policy, but forthe fact of a clause in it to the effect that the 
same should be incontestable after one year, it was held, Chief Jus- 
tice Fisher delivering the opinion of the court, that ‘‘the representa- 
tions of the agent of the appellant that the policy was void, could be 
r2garded as nothing more than his opinion as to the legal effect of the 
policy. The fact upon which he based that opinion was true; that is, 
that the assured had been rejected by another insurance company, 
and but for the incontestable clause would have rendered the policy 
void. * * * He made no statement as to the contents of the policy to 
the effect that it did or did not contain any particular clause, nor 
we2-e his statements of such a character as to lull inquiry by her into 
its contents. * * * His statement that the policy was void was 
simply the expression of his opinion as to its legal effect, which she 
was not justified in relying upon, as it came from her adversary and 
from one who occupied towards her no confidential or fiduciary rela- 
tionship.’’ Watson occupied in this case no fiduciary relationship to 
appellee, but the evidence shows that he was the attorney of the ap- 
pellant, and so regarded by appellee. The court in the same opinion 
further says: ‘‘In the absence of the existence of facts from which 
a filuciary relationship would spring, or of a nature reasonably cal- 
culated to excite the confidence of oneas to the statementsand repre- 
sentations of another concerning expressions of opinion relative to 
legal questions, authoritative instancescannot be found in which a 
court of equity has granted relief from engagements entered into. 
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based upon such expressions of opinion. Expressions of opinion con- 
cerning a matter of law or legal effect of a transaction have been the 
basis for relief extendedin many instances, but in all of well-considered 
cases upon this subject we have examined it has been found the cir- 
cumstances and situation of the parties was such in their relation- 
ship toward each other that would justify one in relying upon the 
opinion of the other. Nothing of this character will be found to exist 
in this case.” We therefore hold that the statement made by Wat- 
son to appellee that he would not be liable upon said indorsement 
was merely the expression of an opinion as to the legal effect of said 
indorsement, in contradistinction toa statement of fact relative there- 
to, and that the same constitutes no defense to this action upon said 
indorsement as against him. 

Coming to the second contention relied upon by appellee to defeat 
a recovery against him—that is, that there was an agreement be- 
tween him and the appellant to the effect that he would not be bound 
by said indorsement, admitting that such agreement was absolutely 
proven (about which there is considerable question)—we hold that 
while there was no objection made to the introduction of such evi- 
dence, still, the same constitutes no defense to this action, for the 
reason that a verbal agreement to the effect that a person will not be 
bound by his indorsement cannot be offered to defeat an action 
against him thereon. In the case of Cresap v. Manor, 63 Tex. 48s, 
this question was directly passed upon by our Supreme Court, Judge 
Willie saying that ‘‘the appellant attempted to show that, whilst he 
had ind >rsel the notes in blank, it was the understanding that the 
indorsement should be without recourse on him. The evidence upon 
this subject was contradictory, and the finding of the judge below 
could not, therefore, be disturbed, even if the evidence was admis- 
sible. It was not objected to, but as the case was decided by the 
judge without a jury, and he found against the appellant upon this 
point, he may have discarded the whole testimony as inadmissible to 
establish a qualified indorsement. Whilst there may be some con- 
flict in the decisions upon the point, the great weight of authority 
seems to be that testimony cannot be received to show a verbal agree- 
ment that an indorsemen: was without recourse when it is not so ex- 
pressed in the instrument itself. 1 Daniel on Negotiable Instru- 
ments, § 719. This rule obtains as well when the question is raised 
between the indorsee and the indorser as when it is raised between 
the latter ani third parties. It is treated as an attempt to vary a 
written contract by parol testimony, and hence not allowable under 
the acknowleged rules of law and evidence.” See, also, Dwiggins et 
al. v. Merchants’ National Bank (Tex. Civ. App.) 27 S. W. 171, 
where a similar ruling was made. In volume 1 (5th Ed.) Daniel on 
Negotiable Instruments, § 719, itissaid: ‘‘Accordingly, the indorser 
cannot show by parol evidence against his indorsee that it was agreed 
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that he should not be liable, and that his indorsement was ‘without re- 
course’ on him. If so intended it should be so expressed, and a 
drawer might as well offer evidence that the holder agreed to look 
only to the drawee. Nor could he show that his liability, according 
to agreement, was to be that of a guarantor or surety, or a maker, or 
that his signature was written under that of the payee merely in 
order to identify him; nor that it was stipulated that he was to be 
liable only when certain estates were sold; nor that the paper was 
only to be negotiated at a certain bank; nor thatit was to be renewed 
for two months; nor that the liability was otherwise conditional or 
different from what the indorsement imported”—citing numerous 
cases in support of the text. In volume z, Randolph on Commercial 
Paper (2d Ed.) § 779, it issaid: ‘‘One who indorses a bill or note in 
blank cannot in general, even in a suit by his indorsee, show that the 
indorsement was really without recourse.’’ We therefore hold that 
the agreement claimed by appellee, if fully proven, could not and 
would not relieve him from liability upon said indorsement. 
Reversed and rendered. 


ee —————EeEEE 


ATTORNEY’S FEE. 


McCornick v. Swem, Supreme Court of Utah, June 12, 1909. 102 Pac. Rep. 626. 


Where, in a note containing a provision for an attorney’s fee, the amount of the 
fee is left blank, the holder, recovering thereon is entitled to a reasonable amount. 
Such a provision does not render the instrument non-negotiable. 


Action by W. S. McCornick, doing business as McCornick & Co., 
against J. M. Swem andanother. From a judgment for plaintiff, de- 
fendants appeal. Affirmed. 

Frick, J. Respondent, in his complaint, in substance, alleged: 
That on the rst day of September, 1904, appellants, at Salt Lake City, 
Utah, executed and delivered their certain promissory note for the 
sum of $1,167, payable in four months from said date, to the order of 
the Northern Light Mining & Milling Company, a corporation, at 
McCornick & Co.’s Bank, in Salt Lake City, with interest at 1o per 
cent. per annum. The note also contained the following provision: 
‘* In case this note is collected by an attorney, either with or without 
suit, we hereby agree to pay dollars attorney fee.” It was 
further alleged: ‘* That, immediately upon the execution and deliv- 
ery of said note, the same was, before maturity, fora valuable consid- 
eration, and in good faith, purchased by this plaintiff (respondent) 
from the payee thereof, which payee duly indorsed and delivered the 
same, and plaintiff is now and ever since has been the owner and 
holder of the same.”’ That no part of the principal or interest of said 


. 
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note has been paid except the sum of $791.22. That $100 is areason- 
able attorney’s fee. Respondent prayed judgment for the balance due 
‘on said note, and forthe attorney’s fee aforesaid. Appellants, in their 
answer, admitted the execution, delivery, indorsement, and transfer 
of the note, as alleged in the complaint. They, however, denied that 
respondent purchased the note in good faith, but alleged that said 
note was secured by plaintiff (respondent) under the circumstances, 
and with the knowledge of the consideration thereof hereinafter set 
forth. The appellants also denied that $100 was a reasonable attor- 
ney's fez, and alleged ‘‘that said note does not provide for any at- 
torney’s fee whatever.” 

Appellants’ counsel further insists that the note in question was 
non-negotiable upon its face because, if it provided for an attorney's 
fee at all, it was for an indefinite and uncertain sum, and hence de- 
stroyed the certainty required in negotiable instruments. Before the 
adoption of the so called ‘‘ Negotiable Instruments Law,” the authori- 
ties upon this question were in hopeless conflict with, perhaps, the 
greater number of cases in favor of holding promissory notes contain- 
ing attorney’s fee clauses as negotiable. Since the adoption of that 
law by a large number of states, including Utah, the holdings have 
become more uniform, and it is now generally held that a provision 
in a promissory note that the maker thereof will pay a specific amount 
named, or a certain per cent. of the amount due, or a reasonable 
amount, as an attorney’s fee, does not affect either the certainty or 
the negotiability of the instrument. Selover, Negotiable Instruments 
Law, § 68; Eaton & Gilbert on Commercial Paper, 204-207. A large 
number of cases are collated by the authors in the footnotes to which 
we refer the reader. See, also, upon the subject generally, 1 Dan- 
iels on Negotiable Instruments, § § 62, 63a; 4 A. & E. Ency. of Law 
(2d Ed.) 98, 102; 7 Cyc. 584. 

It is true that this court, in the case of Lippincott v. Rich, 22 
Utah, 196, 61 Pac. 526, under a statute different from the one which 
was in force when the note in question was executed, held that a pro- 
vision in a note to pay:a reasonable attorney’s fee rendered the in- 
strument uncertain, and hence non-negotiable. Section 1554, Comp. 
Laws 1907, however, expressly provides that a provision in a note to 
pay ‘‘with costs of collection, or an attorney’s fee, in case payment 
shall not be made at maturity ’’ does not make the amount to be paid 
uncertain. This section was adopted in 1899, while the note passed 
on in Lippincott v. Rich, supra, was executed in 1890. In view of the 
change of the law, the case of Lippincott v. Rich, supra, cannot be 
considered as a controlling influence upon this question, and the rul- 
ing in that case must be held to besuperseded by section 1554, supra. 
The doctrine as announced in the case of Salisbury v. Stewart, 15 
Utah, 308, 49 Pac. 777, 62 Am. St. Rep. 934, is therefore applicable, 





LEGAL DECISIONS. 673 


and should prevail. We are of the opinion therefore that a provision 
in a promissory note, by which the maker agrees to pay a reasonable 
sum as an attorney’s fee, does not render the note non-negotiable. 

The further contention is made that the provision in the note, in 
the form in which it was executed, was, in legal effect, an agreement 
not to pay an attorney's fee; but, if this is not its effect, then in view 
that the note did not specify any amount, nor in terms provide for a 
reasonable sum as an attorney’s fee, that this was the same as if no 
provision to pay an attorney’s fee had been incorporated into the 
note. Counsel have not cited any cases either for or against this pro- 
position. As an original proposition, and in view that in cases like 
the one at bar an attorney’s fee is recoverable only by virtue of some 
agreement, there seems considerable force to the contention made by 
counsel. We have devoted considerable time in making a somewhat 
thorough research of both text-books and reports, but have been un- 
able to find either text-writer or case which sustains counsel’s con- 
tention. Upon the other hand, we have found cases in which it is 
held that, where the amount is left blank in an attorney’s fee clause, 
it istantamount to a promise to pay a reasonable sum as an attorney’s 
fee. We feel constrained to follow the cases in which it is so held, 
namely: Hildreth v. Williams (Cal.), 33 Pac. 1113; Alden v. Pryal, 
60 Cal. 215; Bonesteel v. Bovie, 128 Cal. 511, 61 Pac. 78. In all of 
the foregoing cases the space where the amount of the attorney’s fee 
was intended to be inserted was left blank, and it was contended, as 
it is in this case, that there was no promise or agreement to pay an 
attorney’s fee. The court, however, in effect, held that the promise 
to pay an attorney’s fee, without specifying any amount, wasa prom- 
ise to pay a reasonable fee. In Cloud v. Rivord, 6 Wash. 555, the 
agreement was general, merely, with respect to attorney’s fee, and it 
was held that such a general statement amounted to a promise to pay 
a reasonable fee. 

It is also contended that there was no proof that respondent paid, 
or was required to pay, an attorney's fee, and hence the court erred 
in allowing such fee. The case of Salisbury v. Stewart, supra, is 
cited as supporting this contention. We do not think that case goes 
to the extent counsel claims it does. True, in that case, the judge 
who wrote the opinion by way of argument, in effect said that the at- 
torney’s fee stipulated for was for an attorney employed to conduct 
the case, and if no attorney was employed, and no attorney’s fee paid 
by the party claiming it, then the court should not allow a recovery 
for such fee. In the case at bar attorneys were employed, they con- 
ducted the case, and the proof is unquestioned that the amount al- 
lowed by the court was a reasonablefee. Under such circumstances, 
was the respondent required to prove that there was an express agree- 
ment between him and his attorneys with regard to fees, or that he 
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had paid them $75, or more, before the suit was planted? We think 
not. If the appellants agreed to pay anything, it was a reasonable 
amount as an attorney’s fee. The agreement was not that in the 
event respondent was required to pay an attorney’s fee appellants 
would repay him a sum equal to what he was required to pay his at- 
torney. Suppose respondent had obligated himself to pay his attor- 
neys the sum of $150, would appellants have been willing to pay re- 
spondent that amount, simply because he was obligated to pay that 
amount to his attorneys? Wethink not. In case the amount is not 
expressly agreed upon, it is the duty of the court to limit the fees to 
a fair and reasonable sum, in view of the circumstances. It has fre- 
quently been held that, even when the amount has been agreed upon, 
it is nevertheless subject to control by the courts; and therefore, if 
it appears to the court that the amount agreed upon is unfair, unjust, 
or unreasonable, the court should permit a recovery only for what is 
reasonable under all the circumstances the same as where no amount 
has been agreed upon. It seems to us, however, and quite a number 
of the courts so hold, that prima facie the amount agreed upon should 
be assumed as the proper fee to be allowed, and unless it is clearly 
obvious to the court, or is made to appear that the amount stipulated 
for is unjust, oppressive, or unreasonable, in view of all the circum- 
stances of the case, the stipulated amount should be allowed. See 4 
A. & E. Ency. of Law (2d Ed.) 102 et seq., where the doctrine is dis- 
cussed and the cases to a large extent are collated. Upon the ques- 
tion that the proof in this case was sufficient to authorize the court to 
allow the attorney’s fee, we refer to the following, among numerous 
other cases that might be cited: Boyd v. Smith (Ind. App.), 39 N. E. 
208; Harvey v. Baldwin, 124 Ind. 59; Starnes v. Schofield, 5 Ind. 
App. 4; Roe v. Bridges (Tex. Civ. App.), 31 S. W. 317; North Atchi- 
son Bank v. Gay, 114 Mo. 203, 210. 

At the trial one of the appellants testified that, before or at the 
time the note in question was signed, it was understood that it should 
not provide for an attorney’s fee. Counsel now contends that this 
testimony was admitted without objection, and, as it was not denied, 
the trial court should have given it effect. This testimony, however, 
went in with the general statement the witness made for the purpose 
of laying a foundation to amend the answer as hereinbefore stated. 
In view that it was not averred in the answer that the note did not 
express the contract of the parties thereto, or that the attorney’s fee 
clause was inserted through fraud, mistake or inadvertence, and as 
there was nothing but a denial that the note provided for an attor- 
ney’s fee, which in effect was only placing a different construction up- 
on the meaning of the language used, the court probably disregarded 
the evidence of the witness upon this point as he had a right to do. 

The judgment is affirmed, with costs to respondent. 


———— Se —— 
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POSTDATED CHECK. 


Albert v. Hoffman, New York Supreme Court, Appellate Term, June 25, 1909. 117 N. Y. Supp. 1043 


POSTDATED CHECK VALID.—Under section 31 of the New York Negotiable In- 


struments Law a check is not invalidated merely because it is postdated. An in- 
dorsee is not put upon inquiry by reason of the fact that the instrument is negotiated 
prior to its date. 

CONSIDERATION.—The extinguishment of an antecedent debt is a valid consid- 


eration for a negotiable instrument. 


Action by Mary Albert against William Hoffman and others. From 
a judgment for plaintiff, defendant Wm. Hoffman appeals. Affirmed. 


MacLean, J. The plaintiff, in her complaint, declares on a check 
made by defendant Hoffman, directing the East River National Bank 
to pay tothe order of H. Feinberg & Son, on November 10, 1908, the 
sum of $364, and that the defendants H. Feinberg & Son duly in- 
dorsed and delivered same to the plaintiff for value, but the payment 
was stopped by the maker before presentation, and no part, although 
duly demanded, has been paid. The defendant Hoffman denies that 
he delivered the same for value to the payee of the check, and also 
denies that the plaintiff became a holder in due course and for value, 
defending separately on the ground that the check was postdated, 
that no consideration passed therefor between the maker and the 
payee,and that plaintiff has come into possession thereof without hav- 
ing given any valuable consideration therefor, and with full knowl- 
edge on her part of the facts and circumstances attending the making 
and delivery of the check to the payee therein named. 

Under section 31 of the Negotiable Instruments Law( Laws 1897, p. 
724, c. 612), then in force, ‘*‘ the instrument,” a negotiable instrument, 
as was the check in question, as defined by section 2 of the same 
law, ‘‘is not invalid for the reason only that it is antedated or post- 
dated, provided this is not done for an illegal or fraudulent purpose,”’ 
and the plaintiff, as indorsee, was not put upon inquiry merely be- 
cause of the negotiation of the check prior to the day of its date. 
Brewster v. McCardell, 8 Wend. 478. The plaintiff herein became a 
holder for value, having received the check in payment of a past 
loan. True, it is in this state, as applied to chattels, valuable consid- 
eration ‘‘ means something more than the discharge of a debt, that 
revives when the consideration for its discharge fails. It means the 
parting with some value that cannot be actually restored by opera- 
tion of law, leaving the purchaser in a changed condition, so that he 
may lose something beside his bargain. Barnard v. Campbell, 58 N. 
Y. 73, Stevens v. Brennan, 79 N. Y. 254, 258; Hyde v. Ellery, 18 Md. 
496, 501; McGrawv. Henry, 83 Mich. 442; George v. Kimball, 24 Pick. 
(Mass.) 234, 240." Hurd v. Bickford, 85 Me. 217. 

While true as regards chattels, negotiable paper is an exception 
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(Saltus v. Everett, 20 Wend. 267, 277); it having been held that the 
extinguishment of an antecedent debt in consideration of the transfer 
of negotiable paper constitutes the transferee a holder for value with- 
in the rule cutting off prior equities (Mayer v. Heidelbach, 123 N. Y. 
332, 339). Such was the plaintiff herein, and so according to law has 
the trial justice determined by rendering judgment in her favor, and 
so determining he has found her to be a transferee in good faith, as 
also appears from the memorandum of his decision, annexed to the 
return, denying the motion of defendant Hoffman for a new trial, 
and from the evidence adduced, this court may not otherwise conclude. 
The judgment will therefore be affirmed. 
‘Judgment affirmed, with costs. All concur. 


THE SAVINGS BANK ATTORNEY. 


His term of office and right to fees for services. 


Rebadow vy. Buffalo Savings Bank, New York Supreme Court, Special Term, Erie County, 
May, 1909. 117 N. Y. Supp. 282. 


CONTRACT OF EMPLOYMENT.—Tne trustees of a savings bank cannot enter in- 
to an agreement, appointing an attorney for a year, where a by-law provides that 
‘the attorney shall hold office at the pleasure of the trustees.’ The attorney is not 
holding office ‘‘ at the pleasure of the trustees"’ when it is their pleasure that he 
should be dismissed. 


COMPENSATION OF ATTORNEY.—Though the banking law provides that the 
expense of examining titles shall be paid by the borrower, the bank employing an at- 
torney to perform such services is liable to the attorney. 


Action by Adolph Rebadow and another against the Buffalo Sav- 


ings Bank. Heard on demurrer tothe complaint. Demurrer over- 
ruled. 


Pounp, J. The action is brought to recover certain fees, alleged 
to be due to the surviving members of the former partnership of 
Marshall, Rebadow & Thomas, attorneys at law, for the services of 
the late Charles D. Marshall, a member of the firm, as attorney for 
the defendant, and by reason of an alleged wrongful discharge of 
said Marshall from his employment as such attorney before the ex- 
piration of the term of his employment, and for an accounting. The 
complaint alleges that the by-laws of defendant provide that the 
trustees at their annual meeting in February should appoint an attor- 
ney, who should hold office at the pleasure of the trustees and be paid 
a salary to be fixed by the board, which should be reimbursed to the 
bank from charges to be made borrowers for examining titles; that 
said by-laws further provide that it should be the duty of the presi- 
dent of the defendant to fix the amount to be paid by borrowers for 
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the examination of titles to property, having in view the repayment 
to the bank of the salary of the attorney; that on or about February 
;, 1906, Mr. Marshall was duly appointed attorney of the defendant 
for one year from that date, and that his compensation for such ser- 
vices as he might perform for the defendant during that pericd was 
fixed by the trustees as the charges fixed by the president of the de- 
fendant to borrowers for examinations of titles to property offered as 
security; that Mr. Marshall performed all the duties of attorney un- 
til about August 1, 1906, when he was wrongfully discharged. 

The first cause of action pleaded is for $315 for charges fixed by 
the president for examination of titles actually examined by Mr. Mar- 
shall as attorney for the bank prior to August 1, 1906. The second 
cause of action pleaded is for $315 as the reasonable value of the same 
services of Mr. Marshall in examining the same titles referred to in 
the first cause of action pleaded. The defendant demurs to these 
causes of action on the ground that the banking law (Laws 1892, p. 
1898, c. 689, $120) provides that, when the trustees of a savings bank 
make loans, ‘‘ all the expenses of the searches, examinations and cer- 
tificates of titles shall be paid by the borrower,” and that if the de- 
fendant has received any money for such examination the defendant 
holds the money in trust, and plaintiffs’ action should be for money 
had and received. 

The third cause of action alieged is for the fees for the examination 
of titles from and after Mr. Marshall’s alleged wrongful discharge, on 
or about August 1, 1906, to the end of the year of his employment, 
which services it is alleged Mr. Marsall had the right to perform, 
and for which the defendant became indebted to plaintiff in the 
amount of the fees fixed by the bank therefor. This third alleged 
cause of action is demurred to on the ground that it appears on the 
face of the complaint that the defendant had the right to remove the 
attorney at any time. 

Plaintiffs contend that the words in the by-law, ‘‘the attorney 
shall hold office at the pleasure of the trustees,’’ should be construed 
as meaning that the attorney shall hold office ‘‘ for a term to be fixed 
by the trustees at their pleasure”’; that, having once exercised their 
choice or pleasure by fixing the term of the attorney at one year, 
they could not ‘‘at pleasure” terminate his employment during that 
period; and that Mr. Marshall was therefore legally employed for a 
fixed period of time, and plaintiffs may recover for his wrongful dis- 
charge. 


It is conceded that the action of the trustees in appointing an at- 
torney for a fixed term, if not authorized by the by-laws, is ineffect- 
ual either to create an office or a contract. Mr. Marshall dealt with 
the defendant with full knowledge and notice of this by-law, and is 
bound thereby. The language is too plain to permit the court to 
boggle at it. The attorney is not holding office ‘‘at the pleasure of 
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the trustees,’’ when it is their pleasure that he should not hold the 
office. Tae action of the trustees merely fixes a maximum term. Read 
in connection with the by-law, the meaning is that the attorney shall 
hold office at the will or desire of the trustees, but not longer than 


one year. Brendon v. Worley, 8 Misc. Rep. 253. The facts stated 
in plaintiff's third cause of action are insufficient to impose legal lia- 
bility upon the defendant. 

The first and second causes of action are sufficiently pleaded. A 
salary isa fixed sum to be paid by the year or periodically for services. 
3urrill’s Law Dictionary. The complaint contains no allegation of 
any fixed salary to be paid to the attorney. It appears, rather, on 
the face of the complaint that no such salary was fixed, but that the 
compensation of the attorney consisted of the various sums to be 
paid from time to time to the bank by applicants for loans from the 
bank for the examination of their titles. This wascontingent, shift- 
ing, and in no proper sense a salary. But the complaint alleges in 
the first count that Mr. Marshall fully performed the services of at- 
torney for the agreed compensation, and that the defendant refuses 
to pay the same, and in the second count that the reasonable value of 
the services rendered is the same as the agreed compensation. 

Assume that it is ultra vires for the bank to pay for the examination 
of titles, or that the complaint can be read as alleging an ultra vires 
coatract, defendant has received the full benefit of the attorney’s ser- 
vices, and it cannot plead the invalidity of the contract to defeat the 
other party. Appleton v. Bank, 190 N. Y. 417. 

As the complaint states facts sufficient to constitute two causes of 
action, the demurrer is overruled, with leave to defendant to serve 
an amended demurrer or to answer, on payment of costs of demurrer 


EFFECT OF CERTIFICATION. 


Times Square Automobile Co. v. Rutherford National Bank, Court of Errors and Appeals of New 
Jersey, June 14th, 1909. 73 Atl. Rep. 479. 
he certification of a check at the request of the holder operates to discharge the 
drawer. After a bank has so certified a check it cannot avoid liability to the holder 
by showing that the check was obtained by false pretenses. 
Action by the Times Square Automobile Company against the 
Rutherford National Bank. Judgment for defendant, and plaintiff 
brings error. Reversed. 


Gumme_ereE, C. J. One Purdy, being desirous of purchasing a sec- 
ondhand automobile, employed Millard Ashton, an automobile sales- 
man, to assist him in making a proper selection. Ashton took him 
to the salesroom of the Times Square Automobile Company, and, 
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after looking over its stock, Purdy, with Ashton’s approval, selected 
a car, the price of which was $600, and gave his check on the Ruth- 
erford National Bank for the purchase price. The check was drawn 
to the order of Ashton, who indorsed it and delivered it to the man- 
ager of the automobile company. Immediately after receiving it, 
the automobile company sent it by special messenger to the banking 
house of the Rutherford National Bank with a request that it be cer- 
tified. This request was complied with. Afterward, when the check 
was presented for payment, the bank refused to honor it, upon the 
ground that it had received instructions from Purdy not to pay it. 
The automobile company thereupon brought suit against the bank on 
its contract of certification. The defendant admitted that it had cer- 
tified the check, and that it did so at the request of the plaintiff, the 
holder thereof, but sought to justify its refusal to pay upon the ground 
that Purdy had been induced to purchase the car by false representa- 
tions made by the manager of the plaintiff as to its condition and 
value. It was contended on behalf of the plaintiff that this defense 
was not open to the defendant. It was, however, admitted over its 
objection. At the close of the case plaintiff asked for a direction of 
a verdict in his favor. This request was refused, the case was sent 
to the jury, and a verdict in favor of the defendant was rendered. 
The plaintiff now seeks a reversal of the judgment entered upon that 
verdict, on the ground that its request for a direction in its favor 
should have been complied with. 

The effect of the certification of a check by the bank upon which it 
is drawn depends upon whether itis done at the request of the drawer 
or of the holder. When acheck is presented by the drawer for cer- 
tification, the bank knows that it has not yet been negotiated, and that 
the drawer wishes the obligation of the bank to pay it to the holder, 
when it is negotiated, in addition to his own obligation. A certifica- 
tion under such circumstances does not operate to discharge the 
drawer (Minot v. Russ, 156 Mass. 460; 5 Amer. & Eng. Ency. of Law, 
1056); and so long as the drawer remains undischarged, such a de- 
fense as that set up in the present case is open both to him and to 
the bank. But when the certification by the bank is done at the re- 
quest of the holder, the effect is radically different. The transaction, 
then, is virtually this: The bank says: ‘*‘ That check is good; we have 
the money of the drawer here ready to pay it; we will pay it new, if 
you will receive it.’’ The holder says: ‘* No, I will not take the money 
now; you may retain it for me until the check is presented for pay- 
ment.” The bank replies: ‘‘ Very well, we will do so.” First Nat. 
Bank of Jersey City v. Leach, 52 N. Y. 353. The result is to discharge 
the drawer from any further liability on the check (Negotiable In- 
struments Act April 4, 1902, § 188[P. L. p. 614]), and to substitute a 
new contract between the holder and the bank by the terms of which 
the money called for by the check is transferred from the account of 
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the drawer to the account of the holder. In contemplation of law the 
obligation of the bank to the holder, when the certification is at his 
request, is the same as if the funds had been actually paid out by the 
bank to him, by him redeposited to his own credit, and a certificate 
of deposit issued to him therefor. 5 Amer. & Eng. Ency. of Law, 
1055; Dan. on Neg. Inst. § 1603. 

The defendant, in refusing payment of Purdy’s check, apparently 
considered that its obligation to the holder was no greater than if its 
certification had been made at Purdy’s request. It failed to realize 
that its act operated as a payment of the check, so far as Purdy was 
concerned, and transferred the moneys which it called for to the ac- 
count of the plaintiff. The situation was the same, so far as the ce- 
fendant was concerned, as if Purdy had paid cash to the plaintiff for 
the car which he had purchased, and the plaintiff had then deposited 
the cash in the defendant’s bank. Having accepted the plaintiff's 
money, and issued to him a certificate of deposit therefor, it did not 
concern the defendant from whom, or how, or under what circum- 
stances the money had been obtained. Its contract required it to pay 
the amount of the deposit to the plaintiff or its order, and it could not 
avoid its obligations to do so by showing that the plaintiff had fraud- 
ulently obtained the money which it had deposited with the defendant. 

Tne defense interposed should have been overruled, and a verdict 
directed for the plaintiff. The judgment under review will be re- 
versed. 


_— +, +, 4, 


RIGHT OF ASSIGNEE OF NOTE TO SUE. 


Craig v. Palo Alto Stock Farm, Supreme Court of Idaho, June 9, 1909. 102 Pac. Rep. 393 


A person, to whom a promissory note is assigned for the purpose of collection, 
may bring suit on the note in his own name. In such case, however, the note is 
subject to the same defenses as if it were non-negotiable. 


Action by V. T. Craig against the Palo Alto Stock Farm and 
others. Judgment for defendants, and plaintiff appeals. Reversed 
and remanded, with directions. 

Suttivan,C.J. This isan action on a promissory note brought by the 
appellant. The note in question was executed by 15 respondents in 
favor of and delivered to the respondent, the Palo Alto Stock Farm, 
N. W. Thompson, Manager. It is alleged in the complaint that the 
note was sold for value by the Polo Alto Stock Farm before maturity 
to the Bank of Emmett, and subsequently assigned by that bank to 
the appellant, whois cashier of said bank. The answer denied many 
of the allegations of the complaint, and set up fraud in the execution 
of the note. Upon the trial of the case, and at the close of plaintiff's 
testimony, respondents moved for a nonsuit on the ground that the 
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appellant was not the real party in interest, and therefore could not 
maintain this action under the provisions of sections 4090, 4091, Rev. 
Codes. Said motion was sustained and a judgment of nonsuit entered. 
From that judgment this appeal was taken. 

The following facts appear from the evidence introduced on the 
trial by the appellant: That said promissory note was purchased in 
May, 1907, by the Bank of Emmett, the appellant as cashier of said 
bank negotiating the purchase; that the consideration for the note 
was paid by the Bank of Emmett, that some time after the purchase 
by the bank the makers of the note refused to pay the same, and the 
note was assigned by the bank to the appellant merely for the pur- 
poses of collection. It appears from the evidence that the appellant 
held said note for collection only; that he was not interested in it as 
the owner. 

The court sustained the motion for non-suit on the ground that 
the action was not brought in the name of the real party in interest. 
Tne court erred in granting the nonsuit, as the evidence shows that 
the plaintiff was the bona fide holder of said note under an assign- 
ment thereof, and that he held the same for collection. Section 3508, 
Rev. Codes (which section is found in the Negotiable Instruments Law 
of this state), is as follows: ‘*The holder of a negotiable instrument 
may sue thereon in hisown name and payment to him in due course 
discharges the instrument.”’ The holder of a negotiable instrument 
may hold it for the purpose of collection only or he may own it, and 
in either case under the provisions of said section, he may sue there- 
on in his own name and ‘‘payment to him in due course discharges 
the instrument,” and relievesthe makers of it. That section of our 
Negotiable Instruments Law was adopted long after the adoption of 
sections 4090 and 4og1, and must be construed in connection with the 
later expression of legislative will. Section 3648, Rev. Codes, de- 
fines the term ‘‘holder” as follows: ‘‘ ‘Holder’ means the payee or in- 
dorsee of a bill or note, who is in possession of it, orthe bearer thereof.”’ 
The transfer of the note from the Bank of Emmett to the appellant 
made him the holder thereof. He was in the possession of it and the 
‘*bearer thereof.” The language used in that definition would au- 
thorize any party to bring an action on a promissory note who held 
it under proper authority and for the real owner thereof. Many of 
the states have adopted what is known asthe ‘‘Uniform Negotiable 
Instruments Law,"’ which law contains the two sections above referred 
to. Oregon has adopted that law, and in Smith v. Bayer, 46 Or. 143, 
79 Pac. 497, 114 Am. St. Rep. 858, the court said: ‘‘There is, in ab- 
sence of astatute, some conflict in the decisions as to whether such 
an indorsee can sue inhisownname. The weight of authority seems 
to be in favor of his right to do so. * * * We are therefore of the 
opinion that the present action was rightfully brought in the name 
of the plaintiff... See Brumback v. Oldham, 1 Idaho 709; Carpen- 
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ter v. Johnson, 1 Nev. 331; Cobb v. Doggett, 142 Cal. 142; 2 Daniels 
on Negotiable Instruments (5th Ed.) $§ 1191, 1192; 30 Cyc. 78; 1s 
Ency. Pl. & Pr. 715; note to Stewart v. Price, 64.L. R. A. 581. The 
complaint alleges that the appellant held said promissory note by as- 
signment, and not by indorsement. Heclaimsonly to bean assigne e, 
and not an innocent purchaser. He stands in that respect in the 
shoes of his assignor, and any defense that the defendants could make 
against said promissory note in the hands of the Bank of Emmett 
may be made against the plaintiff. See Warren v. Stoddart, 6 Idaho, 
692, 69 Pac. 540. Section 3515, Rev. Codes, provides that a negoti- 
able instrument in the hands of any holder other than a holder ‘in 
due course” is subject to the same defenses as if it were nonnegoti- 
able. Soin this case, under the pleadings, the defendants may set 
up any defense to said note that they could legally set up against the 
Bank of Emmett had the suit been brought byit. The judgment must 
therefore be reversed. 


EFFECT OF RELEASE OF MAKER. 


Ziegfried v. Stein New York Supreme Court, Appellate Term, June 29, 1909. 117 N. Y. Supp. 900 


The release of the maker of a note by the holder, without reserving any right 
of recourse against the payee and indorser, secondarily liable thereon, discharges 
the indorser, under section 201, subd. 5, of the NewYork Negotiable Instruments Law 

Action by Aszer Ziegfried against Joseph Stein and others. Judg- 
ment for plaintiff, and defendants appeal. Reversed and dismissed 

Seasury J. The plaintiff sues upon a promissory note to recover 
the sum of $310. The note was made by one Geitzholtz, and was made 
payable to the order of J. Stein, the defendant. The plaintiff claims 
he was an accommodation indorser upon the note, and that he in- 
dorsed it subsequent to the indorsement by the defendant. The note 
was made and delivered December 23, 1907, and by its terms was to 

ecome due in four months from its date. The defendant proved 
that the plaintiff gave Geitzholtz, the maker, the following release: 
‘*City of New York, March 2, 1908. 

‘« [In consideration of the sum of one dollar, I do hereby release said Sam Geitz- 
holtz from any claim whatsoever, and for any claims on the saloon premises in No. 
295 E. 3d St., N. Y. City, all the furniture belonging there, with the exception of the 
household furniture, known asa partition case, a piano, and some stuff in the cellars.” 

This release was signed by the plaintiff and witnessed by two wit- 
nesses. It will be observed that there is nothing in this release which 
reserved the plaintiff's right of recourse against the defendant Stein, 
who was secondarily liable upon the note. When the plaintiff re- 
leased the maker, he discharged the defendant from his obligation 
upon the note. Neg. Inst. Law (Laws 1897, p. 744, ¢.612), § 201. 

Judgment reversed with costs and complaint dismissed. All concur. 
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THE SAVINGS BANK FROM A LEGAL STANDPOINT. 


THE AVAILABLE FUND AND THE TRUSTEES RIGHT TO BORROW 
FROM IT. 

F necessity a savings bank must keep on hand or on call 
with other banks a sum sufficient to meet the ordinary 
demands of its business. These demands are spasmodic, 
being heaviest at interest periods. Runs, unforseen and 
liable to occur upon slightest provocation, call for ready 
cash. Ordinary demands can, to a certain extent, be an- 
ticipated, and it is for this purpose the available fund is 
kept; but when exhausted through a long siege of with- 
drawals, the securities must be sold or pledged to obtain 

the wherewithal to meet pressing needs. 

To keep such an amount of cash idle in vaults would be a waste 
of good money. Other banks can use such money to advantage and 
are willing to pay for its use. In fact the scramble for the reserve 
deposits of savings banks has lead in some instances to payment of 
excessive rates of interest—to the profit of the savings bank, to be 
sure, but at no small cost to the depository bank. It has even been 


hinted that savings banks have been organized for no other purpose 
than to act as feeders to commercial institutions, closely allied. The 
bank that can secure the largest and weightiest representation on the 


board of a savings bank will naturally get the most desirable ac- 
count. Hence the ambition of the commercial bank man to secure 
such a seat. If one man is the dominating character in two institu- 
tions, it is an easy matter. 

THE AVAILABLE FUND IN NEW YORK. 

The first authority for the keeping on deposit of such a fund in 
New York was in 1830, when the Bank for Savings was authorized to 
deposit temporarily in any of the banks of New York City and receive 
such interest as should Le agreed upon. 

‘* What they had done previous to this authorization,” says Keyes, 
in his ‘‘ History of Savings Banks in the United States,” ‘‘does not 
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appear. Whether they kept their moneys in safes or vaults of their 
own, or deposited them in banks of discount merely for safe keeping, 
but it is probable that the latter was the more common procedure 
This salutary provision enabled them to make such deposits under 
sanction of the law, and to derive some profit however small, from 
what must have been an embarrassing accumulation of idle capital. 

In 1846 banks were authorized to hold an available fund not to ex- 
ceed $50,000, which was permitted to be kept on deposit or on inter- 
est or ‘otherwise,’ in such institutions as the trustees should direct. In 
1853 the amount was limited to 10 % of the capital stock, paid in, of 
such depository banks, provided that such fund should not exceed 
20 % of the deposits of the savings bank making such deposit. In 
1853, this was limited to $100,000 in one bank. In 1871, it was pro- 
vided that deposits made in banks and trust companies must have the 
vote of a majority of the trustees exclusive of those who were directors 
of such bank of discount. By this act the amount was also limited to 
20 % of the capital of the depository bank and 10 % of the deposits 
of the savings bank. At present the amount of such deposits is lim- 
ited to 10 % of the deposits of the savings bank (total available fund 
in all banks and on hand must not exceed this proportion) and the 
amount in any one bank or trust company restricted to 25 % of the 
capital and surplus of such depository bank. 

In a large city bank, with capital and surplus running up into the 
millions, this provision is not likely to be violated, but in the smaller 
banks in country districts, itis quite aneasy matter. This feature is 
given due attention by the New York Banking Department, both in 
the semi-annual reports and at the time of examination. 

The laws of Massachusetts provide that 2% % of the deposits may 
be left with banks located in Massachusetts, not to exceed $500,000, 
nor 25 % of the capital stock and surplus of the depository bank. 
(Massachusetts banks as a whole operate on a reserve of about 2 %.) 
Indiana limits the available fund to 20 % of the amount of deposits, 
and such depositories may be any bank in Indiana or any national 
bank in the United States. New Jersey limits the amount to 10 % 
of the deposits, placed with any ‘‘solvent” bank in New Jersey, or on 
eall with any ‘‘solvent”’ trust company in New York, New Jersey or 
Pennsylvania, as a majority of the managers may direct by resolution. 

It will readily be seen that the intent of the law is that no great 
amount of idle savings bank money shall find its way into favored 
banks of deposit. In the case of banks having attained their growth, 
it is usually a highly desirable account—permanent and profitable. 

The question naturally arises, if the trustee cannot borrow of a 
savings bank direct, may he, by manipulating this available fund into 
the bank from which, under the law he can borrow, obtain the use of 
the funds without violating the law in avy sense? This is ‘‘splitting 
hairs to raise an issue” but nevertheless worth while looking into. 
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DUAL OFFICES 

To prevent ‘‘ entangling alliances” with commercial institutions, 
the laws of many states have had something to say, and this subject 
will be treated in this department in due course. The intent has 
been to prevent ‘‘ undue familiarity ” between the two institutions. 
Suffice for present purposes to quote the New York law, which reads: 
‘*(Sec. 137)* It shall not be lawful for a majority of the board of trus- 
tees of any savings bank to belong to the board of directors of any 
one bank or national banking association. Whenever any such trus- 
tee of a savings bank shall, by becoming a director of a bank or na- 
tional banking association, cause a majority of the trustees of such 
savings bank to be directors of any one bank, his term of office as 
trustee of the savings bank shall thereupon end.” Violation of this 
provision forfeits the franchise of the savings bank. 

SAVINGS BANK DEPOSITS IN BANKS OF DISCOUNT. 

That a deposit by a savings bank in a bank of discount is mot a loan 
is simply sustained in law. ‘‘A deposit by a savings bank of its funds 
in a national bank is not illegal where such deposit is not shown to 
exceed ten per cent. of their deposits, although the terms of such 
deposits secure to the savings bank a payment of interest upon its 
amount, as such agreement to pay interest does not convert the de- 
posit into an unauthorized loan. Erie County Savings Bank v. Coit, 
104 New York 532. ‘‘ Receiving deposits,” said the vice-chancellor 
in Leavitt v. Yates, 4 Edw. Ch. 165, ‘‘as understood in the practice 
of banking, is different from borrowing money in the ordinary ac- 
ceptation of that term, and agreeing to allow interest on moneys de- 
posited with a bank and giving notes or certificates or any other evi- 
dence of debt therefore does not constitute the doing so an act of bor- 
rowing.”’ 

In an opinion filed with the banking department by the attorney- 
general of New York, February 16, 1887, that officer held: ‘‘I think 
the word ‘ borrowing’ as used in this section, was intended to be em- 
ployed in its ordinary legal signification, and does not include de- 
posits of money with banks of discount, and that when asavings bank 
deposits its funds with said bank of discount the latter cannot be said 
to be a borrower; and the fact of one of its directors being a trustee 
does not, therefore, bring it within the prohibition of section 255 (now 
section 142 *) Paines Banking Laws, p. 214. 

It would therefore seem to be true that no matter how much a 
trustee, who is a director in another bank, may borrow of that insti- 
tution, and even though the money he borrows may be the identical 
money which the savings bank has deposited fifteen minutes before, 
he has not borrowed of the savings bank, although if the transaction 
were to be closely analyzed, he did borrow of the savings bank, 


*This section also prohibits loans to trustees. 





686 THE BANKING LAW JOURNAL. 


through the medium of the deposit of the available fund. The com. 
mercial bank is debtor to the savings bank, and the borrower is 
debtor to the commercial bank. At the moment of deposit the funds 
became the property of the bank of discount, and it may loan them 
to whomsoever it will. The relationship existing between the bor- 
rower and the previous owner of the funds is none of its business. 
The spirz/ of the savings bank law may be rudely shocked by such 
conclusions, but then—it is used to being shocked, while the /efrvr is 


not so sensitive. ‘ , ? 
: To be Continued. 


——_+,- 4, +, —___ 


SAVINGS DEPOSITS IN COMMERCIAL BANKS. 


The only legitimate competitor of the savings bank, as an insti- 
tution, is, or should be,the institution which is eleemosynary in char- 
acter and whose purpose is to inculcate habits of thrift—the building 
and loan association for instance. Such an institution is primarily a 
home-builder. Its best work is in the interest of the man who has 
the ambition to own a home of his own, and who is willing to do his 
share toward attaining that end. It is not intended to benefit the 
lender, but the borrower. It is not an investment concern, but an 
encourager of thrift. When a man has reached the point in life 
where he has the desire to save, but lacks the ability or the op- 
portunity and needs an impetus, a compelling force, he may sub- 
scribe to shares in the savings and loan society. Even though he 
does not intend to become a borrower, the monthly dues, or partial 
payments on his stock subscription, carrying fines for non-payment 
will greatly aid him in acquiring the habit of systematic saving. 

Many have been greatly benefited by this process and where the 
moral stamina to save is lacking, 
It comes as near compelling men to save as is desirable. When con- 
ducted by local people for the good of the community, and is not an 


it is an institution par excellence. 


outside affair run with branches and expensive officers and elaborate 
suits of offices to maintain, it is, and has been, productive of much 
good. Itis not the competitor ofthe savings bank—it is rather its 
co-worker. In Pennsylvania the 1,400 associations greatly out num- 
ber the savings banks, of which there are but thirteen. 

But the savings department in the commercial bank is in another 
class. These departments in late years have seriously encroached 
upon the rightful field of the savings banks, if rightful field there be 
ina free country. Where there are no savings facilities, especially 
in the South and West, no serious objection can be found with the 
banker who launches out into the savings bank line, but in other sec- 
tions, amply provided with good savings banks, from an ethical stand- 
point, the commercial institution has no right to savings deposits. 
The custom is growing. As has been indicated in these columns be- 
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fore, this is due in no small measure to professional organizers of 
such departments, who, ‘‘for a consideration,” move in and take full 
possession of the new department, organize a plan of house-to-house 
visitation, open the accounts, furnish all supplies, and turn the de- 
partment over to the bank officials as per contract, fully equipped, 
extensively advertised, and, as a rule, a source of satisfaction and 


profit. 

In order to show how closely such banks have followed savings 
bank procedure, the following rules are taken verbatim from a pass 
book of a bank of deposit in New York, operating an ‘‘Interest De- 
partment”: 

Deposits in the INrEREst DEPARTMENT of this bank will be received on the follow- 
ing terms: 

‘¢ Interest at the rate of 34% per annum will be credited to depositors on the first 
day of each month. 

‘‘Although the bank will endeavor to prevent fraud on its depositors, yet the book 
of deposit will be evidence that the person producing tt 7s legally authorized to recetve 
the deposit, and the bank will not be responsible for loss sustained when the book is 
so produced, and the money paid and entered thereon, unless the bank has received 
notice from the depositor that the book has been lost or stolen; and such payments so 
made and entered shall discharge the bank from all further claims on account of the 
amount so paid. 

‘¢ The bank shall have the right to return any deposit on giving one month's notice 
to the depositor. 

‘* Nodepositor shall be entitled as a matter of right to draw out any money without 
giving one month's notice to the bank in writing; but moneys may be voluntarily paid 
by the bank at any time, without such notice and without thereby waiving the right 
of the bank to such notice and time of payment, and in each instance in withdrawing 
of moneys this pass book must accompany the draft. 

‘‘All depositors receiving a pass book, with the foregoing rules printed thereon, 
shall be considered as assenting to them and shall be bound by them.” 

The foregoing will be found to be exactly the same as in savings 
banks, and was doubtless taken in toto from the by-laws of such 
an institution. 

The three principal features of savings bank deposits will be found 
in the above rules, to wit: The requirement that the pass book be 
presented when funds are withdrawn; the right to notice; and the 
acceptance of the book binding the depositor to the rules of the bank. 
If this is not savings bank business, it would be hard to find any form 
of banking that is. 


THE EXTENT OF SAVINGS DEPOSITS IN THE UNITED STATES. 


The true extent of this feature of commercial banking has not 
been known until recently, when, through the efforts of the Savings 
Bank Section of the American Bankers’ Association, extensive statis- 
tics were compiled to combat the argument for Postal Savings Banks 
—that the people were insufficiently provided with savings facilities. 
The report of the Secretary, Mr. William Hanhart, shows the fol- 
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lowing to be the extent of the savings of the people of the United 

States: 

1,453 Savings Banks, with 8,705,848 depositors (as 
per annual report of the Comptroller of the Cur- 
rency) with savings deposits.of. . . secececcccss 00,060,553,945 

15,000 (number estimated) State Banks, Savings 
Banks, Trust Companies and Private Banks (not 
included in annual report of the Comptroller of 
the Currency), holding in their Savings Depart- 
ments, savings deposits of............ sesesnae Bee ene.aen 

2,011 National Banks, holding in their Savings De- 
partments (not included in annual report of the 
Comptroller of the Currency) savings deposits of.. 331,562,680 $5.560.837.016 

5,459 Building & Loan Associations with 1,876,967 


members and accumulations of... .... Daren tcen 745.993.398 


827 Life Insurance Companies, having 33,186,420 


policies in force, assuring $22,998,969,881, with 
assets of .. — ‘ rae 3.159.581.0074 


Showing the enormous total of ; ? $9,466,411.488 


For present purposes we are concerned with but one item, or 
rather, the sum of two items, viz: the savings deposits of state banks, 
trust companies, and private banks not included in the report of the 
Comptroller, and the total of the savings departments in national 
banks. These twoitems aggregate the enormous sum of $1,900, 283,071 
as representing the savings deposited in other institutions than strictly 
savings banks. This is not only good amunition to fire against the 
postal scheme, but good argument /or the establishment of savings 
banks. If savings banks are not feasible and would not pay, then 
the same end can be attained in many states by enlarging the scope 
of the present savings banks, as for example, by the Massachu- 
setts plan of operating branches. 

There are two ways of meeting this proposition: First, forbid 
the acceptance of savings accounts by any commercial institution. 
This would be utterly unwise and work hardship on both bank and 
depositors. Second, place all such deposits under savings bank re- 
strictions, both as to investment and in the matter of withdrawal. 

Twenty million people are interested in the safeguards and se- 
curity thrown around this vast hoard of savings--for it is as truly 
savings bank money as if it were in the coffers of regularly incorpor- 
ated trustee savings banks. That it should be as fully protected in 
the hands of a commercial bank as if invested according to the ac- 
cepted standard of savings bank investment goes without saying. 
The patrons of the savings department of the commercial banks are 
as much entitled to protection as if they were depositors of savings 
institutions — provided they have no other depository at hand. 
But if they choose the bank of discount, ignorantly, or on account of 
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the higher rate of interest, when security well nigh absolute is offer- 
ed by the savings bank, with less interest, it is their own affair. 

The ‘‘Peerless Leader of the Democracy” seeks to solve the prob- 
lem by guaranteeing all deposits, whether money deposits or merely 
book credits. The advocates of the Postal Savings Bank see in their 
scheme the solution of the whole problem. Many bankerslook askance 
at both prescriptions, and say, Let us alone! But inasmuch as both 
schemes have attracted the attention of the populace and the poli- 
ticians, and security for such deposits in some form in more or less 
urgent demand, it behooves the banker to either accept one or the 
other —or offer something as good, or even better. ‘The banks that hold 
such deposits cannot be expected to abandon a profitable line of busi- 
ness for mere sentiment’s sake, and proper regulation and supervis- 
ion would therefore seem to be the logical solution to a perplexing 
situation. 

OPPOSITION IN NEW YORK. 


The strongest opposition to running savings departments by 
banks of discount and trust companies will be found in New York. 
Superintendent Williams, whose administration of the banking de- 
partment of the state has been fraught with wholesome legislation 
and administered with exceptional ability, has been openly and con- 
tinually antagonistic to this practice. In his report for 1907, which 
he reaffirms in 1908, he says: 


‘+ It was evidently the original legislative intent that the different classes of financial 
institutions should confine their public service to their own particular spheres. Lack 
of clear differentiation between the functions of each class, and confusion as to statutory 
limitations, have prevented the holding of these institutions strictly within the original 
lines of their intended activity. As aresult, the encroachment of one upon the legi- 
timate field of another has ensued. /¢ was not the original legislative intent that 
the trust company should engage in commercial banking, trespassing upon the field 
of the bank of discount. It was not the original legislative intent ‘hat the bank of 
discount should engage in the business of a savings bank. 

‘+ However far these encroachments may have extended, or whatever may have 
been their impropriety, it would seem that no class has assumed the additional functions 
without some warrant in law. It would be injudicious to demand a return by each 
class to the particular sphere of activity originally contemplated by the legislature, as 
that would result in great disturbance to their patrons as well as to the corporations 
themselves. It would seem equally unwise to set aside such distinguishing features of 
corporate power and restriction as have characterized each from the outset. So far as 
is possible, however, the assumption of powers and functions outside of the appropriate 
fields should be checked and the institutions under state supervision restrained from 
further trespass upon one another’s domains. 

‘+ It is generally recognized that savings banks are philanthropic institutions whose 
function is to care for the savings of the provident poor. Restrictive laws have been 
enacted with a view to absolute protection in the investment of these accumulated 
deposits, and the laws pertaining to the administration of the trust contemplate the 
use of these funds solely for the greatest benefit of the depositor. 

‘+ Yet we find the bank of discount, w7zth questionable authority, encroaching to 
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a very large extent upon the legitimate fleld of the savings banks ‘rough what zs 
commonly termed the ‘interest department, so named in evasion of the spirtt of the 
law. In this interest department there are used pass-books with regulations similar 
to those adopted by the regularly organized savings banks, in some cases with the 
evident purpose of deceiving depositors as to the character of the institution in which 
they are depositing their savings. 


‘¢Tt has been the evident intent of the Legislature to mark clearly the distinction 


between the savings bank and the bank of discount by fixing certain limitations upon 


the use of the word ‘savings. These provisions, however, have been practically set 
at naught through the installation of the ‘ zterest departments.’ The savings deposits 
of these banks are not protected by the safeguards which it has seemed proper ti 
impose upon the legttimate savings institutions. They may be used with those of 
commercial accounts, in loans and discounts; they are in no way preferred. / deem 
tt proper that the investment of such deposits should be limited to securities approved 
for savings banks, and that these securities should be set aside for the protection of 
such deposits in case of liquidation or other need. These conclusions apply with equal 
force to trust companies in so far as they have encroached upon the legitimate field of 
the savings bank. 

‘It might be suggested that a minimum limit might be placed upon the size of 
a deposit account upon which a bank or trust company might pay interest, and it is 
clear that such legislation would contribute to a cure of the existing condition. It 
would be difficult, however, to apply this principle 2% localitzes within the state not 
affording savings bank privileges. In such localities the use of the bank of discount 
by small depositors is common, and in our judgment, worthy of encouragement. 

‘+ An injustice would be done were we to deal with all financial institutions in ac- 
cordance with the names under which they operate, rather than with reference to the 
character of business in which they are engaged. In short, if the commercial bank or 
trust company is actually doing a savings bank business, whatever it may be called, 
its deposits ef that character should be protected by such safeguards as the Legisla- 
ture has thought proper to apply to the legitimate savings bank business.”’ 

AN OPINION FROM THE WEST. 

Mr. James H. Johnson, president of the Peninsular Savings Bank, 
of Detroit, Mich., and also president of the Savings Bank Section of 
the American Bankers’ Association, coming from a section in which 
the savings bank as it is known in the East is not common, and the 
savings bank and the bank of discount are practically merged into 
one institution, would naturally speak from a favorable viewpoint. 
In an address before the New York State Savings Bank Association, 
held recently, Mr. Johnson said: 

‘* I hold that we should not attempt to curtail any of the banking facilities now 
enjoyed in this country. The people should be given every possible agency consistent 
with safety and good business principles. The savings bank man says the national bank 
should not receive savings deposits; he says the same thing about the trust companies, 
and yet all seem to be doing a very commendable duty in the communities in which 
they are established. Would you take away from these two last mentioned classes of 
banks these privileges? I doubt very much whether you could, and I doubt further 
whether it would be desirable. The figures which I have given you* are evidence that 
the people want these depositories, and I think it is our duty as bankers to recognize 


* Referring to the statistics given above 
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the demand of our clients from a purely unselfish standpoint, and permit our people 
to deposit their savings where it is most convenient; but, for thezr protection, these 
funds should be most sacredly safeguarded ana thetr investment restricted, no mat- 
‘ter by whom received. A savings deposit, whether made in the national bank, a 
mutual savings bank, a stock savings bank, a state bank, or a trust company, should 
he under the law of the state in which those institutions are located, and we should 
see to tt that the laws are made reasonably uniform. 

‘*T have not the slightest doubt but that the Federal Goverment will co-operate 
with us, and while I have not been definitely advised, yet I am convinced that the 
same restriction now imposed on national banks as to taxation in the respective states 
could be made to apply to the investment of savings deposits. I could quote letters 
by the dozen received from the Commissioners of Banking, Governors, and the Presi- 
dents of state bankers’ associations,all accepting practically with unanimity thesituation 
of the dual or departmental institution, but demanding, whether it could be under one 
charter or separate ones, that they all be required to act under one and the same law, 
embodying these prime requisites. ‘ Savzngs deposits should be segregated, and thetr 
investment most carefully safeguarded.” 

Mr. Williams, at this meeting again reaffirmed the sentiments ex- 
pressed in his annual reports, and with no little degree of force, said: 

‘‘A knowledge of the general conditions throughout the state compels the conclusion 
that the greatest offense to economic principles and sound banking lies in the present 
high interest rate. This evil results, as I have frequently stated before, from improper 
competition and an unreasoning desire for quantity rather than quality. Deposits are 
still a liability and should not be recklessly solicited or procured by the offering of 
high interest rates at the sacrifice of safety. The practice of this offense against the 
principles of sound banking is indulged in by banks of discount, both state and national, 
as well as by trust companies, /argely through the instrumentality of their so called 
interest departments. 

‘+ It is most unfortunate that the interest departments have been permitted to develop 
in national banks, state banks, and trust companies throughout this state. This is, to 
my mind, an improper encroachment upon the legitimate field of the savings banks, 
and, if it is impracticable to prevent it at the present time, it should be properly con- 
trolled in the interest of sound banking, and for the public good. There is no eco- 
nomic analogy which justifiesthe payment of the four per cent.rate by these institutions, 
because a savings bank in their vicinity pays at the rate; and I find elements of danger 
in the practice which should be apparent to any one analyzing the proposition. Four 
per cent. interest, plus the expense account, plus the proper charge for reserve !_ Gentle- 
men, these represent a cost price for money which is difficult to cover, if conservative 
use is made of the funds. 

‘As to the interest to the depositors, I would say a depositor’s savings are not pro- 
tected by a compulsory investment in high grade securities, but may be used in gener- 
al loans and commercial discounts. In time of stress there is no postponement of de- 
positors’ claims for sixty days, which may be relied upon, and the attack may be made 
not only through the doors of such an institution, but through the exchanges and clear- 
ances. 

‘‘T consider it my most pressing duty to effect a general reduction of the rate of in- 
terest in our institutions throughout the state.” 


DEPARTMENT STORE BANKING. 


The acceptance of savings accounts by department stores, which 
custom is constantly on the increase, is so abhorrent to the principles 
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of true banking, and especially savings banking, that the bank man 
is fully justified in using harsh language when the subject is men- 
tioned. The usual bait is one-half sf one per cent. more than the 
savings banks pay, and no lapses—money working full time, as a 
rule. If the savings banks announce ten days grace, the department 
stores go one better, or rather ten, and make it twenty. 

Scarcely a legislature assembles at Albany but that the banking 
superintendent recommends legislation to correct this evil, but to no 
purpose. In the language of a popular breakfast food, undoubtedly 
‘*there’s a reason.”’ But it will not ever be thus. Neckties and no- 
tions may be good stock in trade; but mighty poor assets for banking 
purposes, and assets they certainly are. 

Again, on this topic, Mr. Williams uses forceful language. In 
this connection, in the report to the Legislature for the current year, 
he said: ‘‘I would favor a law so phrased as to prohibit absolutely the 
receiving of deposits upon which interest was promised directly or 
indirectly in connection with azy enterprise which included dealing 
in or trading in goods, wares or merchandise.” 


Concluded in next number. 


CORNELIUS C. CUYLER. 


Cornelius C. Cuyler died at Biarritz, France, July 31. His death resulted from an 
automobile accident. While ascendinga steep hill, near Cambo, the chauffeur in his 
attempt to shift the speed failed to ‘‘find” his secondary speed notch and lost con- 
trol of the machine which ran backward down the hill with accelerated speed until it 
turned over. 

Mr. Cuyler was president of the United States Mortgage & Trust Co., and the 
senior member of Cuyler, Morgan & Co., New York. He was prominent asa finan- 
cier, a director in many banks, trust companies and corporations. He took a deep 
interest in art and educational matters. He was president of the School of Musical 
Art, New York, treasurer of the American School of Classical Studies, Rome, and a 
member of the Metropolitan Museum of Art, New York Historical Society, Archae- 
ological Institute of America, and Genealogical and Biographical Society of New 
York. Mr. Cuyler participated in many benefactions to Princeton University, from 
which he graduated, class of ’79, including a scholarship in memory of his father. 
He had been a trustee of the University for five years and was, at the time of his 
death, president of the New York Graduates. He bequeathed $100,000 to Prince- 
ton and eventually the major portion of his estate, several million dollars, will go to it. 

Mr.Cuyler was nearly fifty years old,and was born in Philadalphia where a brother, 
T. Dz Witt C. Cuyler, a director of the United States Trust Co. andthe Pennsylvania 
Railroad Co. now lives. His father was Theodore Ledyard Cuyler a prominent 
Philadelphia lawyer. 
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T is part of the business of a bank to loan money at the 
prevailing rates of interest. It should earn enough to 
pay expenses, to add to the surplus and to pay dividends 
to the stockholders. 

All money that is loaned to be paid when called for 
should pass through the Loan Department. All money 
that is loaned to be paid at a certain time should pass 
through the Discount Department. In some banks all 

the collateral loans whether time or demand are kept in the Loan 
Department. 
LOANS. 

Loans are usually secured by some evidence of actual property 
such as bonds, stocks, warehouse receipts or promissory notes. In 
addition, the banks require a note giving them the right to dispose 
of the collateral if the loan be not paid. 

Care should be taken to see that proper assignments of the secu- 
rities are made. These securities require daily watching especially 
in an active market and particularly with prices falling. 

The loaning officers having approved the loan, the collateral with 
the note properly executed should be placed in a heavy manila en- 
velope. On the envelope is recorded number of the loan, borrowers’ 
name, date, amount, rate per cent., a full description of the securities 
and the value. Thevalue should be kept in lead pencil so it can be 
readily changed. All envelopes are filed alphabetically. A record 
of the loan is made in a loan book which is an account of each day’s 
loans. This book goes to the Board of Directors for their examina- 
tion. It is ruled in columns entitled number, date, borrowers’ name 
and address,rate per cent., amount, collateral, valuation, then columns 
for a record of the day’s payments. A record is made on acard which 
is practically a copy of the envelope except there are spaces for 
changes in the interest rate and for partial payments. These cards 
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are filed alphabetically. Some banks keep account of the changes 
of collateral, of valuations, and credits only on these cards. 

A record is also kept in a loose leaf liability loan ledger showing 
number of loan, date, amount, rate, collateral, credits, and interest 
paid. This has the borrowers’ name at the top of the page and is 
kept as a permanent record. Pages are in alphabetical order. 

The loan is credited to the account for which it is made and charged 
to ‘* Temporary Loans” by a ticket which passes through a teller’s 
department. When the loan is paid, the money is credited to ‘‘ Tem- 
porary Loans” and the interest to ‘‘ Interest.”’ 

All the credits are made on the cards so that the total record out- 
standing on the cards equals the balance of ‘‘ Temporary Loans”’ in 
the bank's ledger. 

Receipts for the return of the collateral are best taken on the en- 
velopes. All letters, memoranda, etc., are filed in the envelopes. 
Where receipts and changes are made only on the cards, have a large 
‘*Paid Loan” envelope in which everything pertaining to the loan 
is kept. It is also a good plan when stamping the note ‘‘ Paid”’ to 
have it read ‘‘Collateral Returned.” If there be anything in a loan 
that requires attention on a certain date, record it under the proper 
day in a tickler or diary. 

Loans made to brokers are called ‘‘Street Loans” and are usually 
made for $100,000. The rate of interest changing every few days. 
Settlements for the interest are made monthly. The interest is best 
calculated by multiplying the rate per cent. by the number of the 
days it stood at that rate. 

Find total of these products, add four decimal places, then divide 
by 36. The answer will be the interest on $100,000 in dollars and 
cents. Thus $100,000 loaned Oct. 1, 1908 at 3 per cent., changed Oct. 
4 to 2%, Oct. 8 to4 per cent. and Oct. 10 to 3%, paid Oct. 15, 1908: 

Oct. 1 to 4at3 percent.—3days 9.00 
. ea ee UL ee oO 10.00 
“ op" “« * «w= ~- BOD 


2 
sé 10 é 15 sé 3% sé ‘ a= §& sé 17.50 


44.50 
44.500 + 36. = 123.61 

Some banks keep a sort of daily skeleton balance ledger of the 
loans at the rate per cent. the loans are made, posting the new loans 
and payments under the rate percent. This enables the bank to tell 
at once just at what rates all the loans stand. 

DISCOUNTS. 

A valuable adjunct in determining the discounting of paper is the 
Bill Book or Liability Ledger. It is best kept by a loose leaf system, 
because this is the only way in which the accounts can be kept to- 
gether. The dealer’s name is placed at the top of the page after the 
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manner of business ledgers. All paper is recorded under the account 
for which it is discounted. It is ruled in columns titled as follows: 
Date of Discount, Maker’s Name, Where Payable, Indorsers, Rate, 
Total Amount of Discount Outstanding, and Date of Such, Amount, 
Due Date. Bought Paper Liability Book has a column for the broker’s 
name. 

From the notary book, in which is recorded the city notes handed 
to the notary and from the credit book, in which the out-of-town 
banks are credited with the fees for protesting notes, arecord is made 
on the dealer’s account if any of his paper isprotested. Inthe event 
of a dealer paying an item himself, recalling it if it is out-of-town or 
waiving protest on it, all this is noted in red ink on his account be- 
side the item. If the customer borrows in the ‘‘Loan Department ” 
stamp the account ‘‘ See Loans.” The matured items are crossed off 
the accounts each day from the ticklers or diaries, and the total 
amount outstanding is footed up when a discount is recorded show- 
ing the total of own paper and the total of receivables. It is a good 
plan to record own paper ina different colored ink. This makes it 
stand out plainly and saves the trouble of an extra column for own 
paper. The account in the Bill Book shows at a glance how large a 
line has been given; whether it is increasing or not; how much is un- 
matured; and how the paper is taken care of. 

In addition to this a record is kept by a card system of all in- 
dorsers and makers that come from more than one depositor. The 
name of the maker or indorser is recorded at top of the card, then the 
date the note is discounted, amount, when due, and for whom it is 
discounted. These are filed alphabetically. In addition to being 
able to tell how much the ‘‘offerer” owes, one can also by this plan 
tell if bank has this paper from anyone else. 

The loaning officer having passed the paper, the notes are care- 
fully read as to dating, filling up, indorsement, place of payment, 
etc., and they are timed. The maturity being written on the face in 
colored pencil, and, if drawn with interest, the interest is added. 

In accordance with the many rulings of the courts it is banking 
custom to use the 360-day table in figuring interest, thus counting 
thirty days as one month, but charge discount for every day, from 
date of credit to the maturity of note. 

Each customer’s notes are assorted in order of due date for entry 
on the discount register, the earliest due being entered first, and 
entered in this order on the Liability Ledger. This permits the un- 
matured ones to be kept together on the Bill Book. 

The discount book is ruled in columnsentitled: Customer’s Name 
—Rate—Maker’s Name—Where Payable—Indorser—Date of Note— 
Time to Run—Due Date —Actual Days the Discount is to be charged 
—Number of the Note—Discount—Exchange— Net Amount, then the 
balance of the opposite page is ruled off for the various ledgers. As 
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the bookkeepers post from this book the total of the credit is extended 
into the column of the ledger where the customer’s account is kept. 

A diary is kept of the maturity of all notes, which is called 
‘*Tickler” and into these Ticklers, under their due date every note is 
entered, using the left hand page for city notes and the right for 
out-of-town notes, having one book for each month. First is re- 
corded the name of the customer for whom the note is discounted, 
maker’s name, where payable, number of the note and the amount. 
All notes are numbered consecutively; this is a good plan as one can 
locate and identify them readily. 

When a note is credited to the account it is discounted for, it is 
charged to Bills Discounted; so every note as it matures is credited 
to Bills Discounted, therefore the total of these notes should agree 
with the balance in the General Ledger of Bills Discounted Account. 
It is a good rule on the last day of each month to add up all these 
notes on the ‘‘Tickler’’ and prove the total with the account in the 
General Ledger of the Bank. 

City notes as they mature should be credited by the Note Teller 
who gets payment for them to Bills Discounted. If a note is paid be- 
fore it is due, it should be credited by the Note Teller to Bills Dis- 
counted and deducted from the Tickler, also deducted from the ac- 
count on the Liability Ledger by Discount Department. 

Out-of town notes are charged on the day they are due, to the 
bank to which they are sent, and credited to Bills Discounted through 
a record known as a Journal. The Collection Department should 
get these notes about a fortnight before due date, to forward them for 
collection. Occasionally a note has to be sent toa point at which the 
bank has no account. These notes are charged to an account called 
‘*Transit Account” and Bills Discounted is credited. When the draft 
in payment for the note is received, it offsets the charge to Transit 
Account. This plan disposes of all notes that are due and takes them 
from Bills Discounted Account. The Collection Department looks 
after the prompt advice and payment of paper given to it for collec- 
tion. If an out-of-town note is protested it is credited back to the 
bank to which it has been charged and collected from the indorser. 

All notes passed should be kept in the order they are recorded on 
the Discount Book for examination by the Board of Directors when 
they meet. A record telling the total each dealer owes in own paper 
and receivables, how much is offered for discount and the average 
balance for six months should accompany the notes. 

The notes should be all compared with the record on the Ticklers, 
carefully read and timed again, and allassorted in order of due date, 
the city kept separate from the out-of-town and filed away. Each 
note should be indorsed with a stamp so that the Note and Collection 
Department can readily distinguish a discounted note from a collec- 
tion note. 
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It is a good custom each week to make out a Maturity Sheet, 
showing a list of notes due during the following week for which a 
part renewal may be asked. Record on this sheet makers and in- 
dorsers, amount, when due, total due on own paper and receivables, 
also the average balance for the past six months, and present balance. 
This enables the officers to look the matter up before the request for 
renewal is made. 

Occasionally the officers or directors want to know the amount of 
unearned interest, that is the amount that would be charged to 
Profit and Loss if every note were rebated. When there are a few 
hundred notes the rebate is found by calculating each note. When 
a department has a very large number, this can be figured by first 
finding the average rate by multiplying each rate by the total dis- 
counted at that rate, add the results together and divide by the total 
amount under discount. Then find the average time by multiplying 
total of each day’s notes by number of days they have to run, add the 
results of these totals and divide by total amount under discount. 
Having the average rate, and the average time, you can easily tell 
amount of unearned interest. 

In a book with an Index, having spaces ruled off on each page, 
keep a Profit and Loss Record of unpaid paper. Have each space 
numbered. In these spaces record a full description of each item— 
to whom it has been turned over for collection, if any part payment 
is made, etc. 

The items themselves, or a copy, if they are out of bank's posses- 
sion, should be placed in envelopes and these envelopes marked with 
the same number as the space in the Profit and Loss Record. These 
envelopes should be filed numerically so the paper can be readily 
located however many years it may be old. The envelopes save the 
items from wear and tear. 





MARINE NATIONAL BANK, BUFFALO. 


A noteworthy showing is made by this bank in its last official statement, June 
23, in that $2,500,000 of its $3,000,000 working capital was earned. It has paid 
$2,000,000 dividends since 1869, making total net earnings in forty years of over 
$4,509,000 on an original paid-in capital of $200,000. 


COMMENT. 

Editor Banking Law Journal. Chicago, July 21, 1909. 
Dear Sir: Lam with the Union Trust Company, a banking insti- 
tution here, and have had so many opportunities for making use of the 
Banking Law Journal, that | would rather subscribe for it than make 
constant references to same at the Law Institute here. 
Respectfully yours, 
EL. Howard Covert, Attorney at Law. 
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COINS OF THE WORLD. 
A VALUABLE AND INTERESTING NUMISMATOGRAPHY. 


Under the above title will issue this month the Year Book for 1909 of the 
BANKING LAw JOURNAL. It will contain photographic reproductions of the cur- 
rent coins of the world, a catalogue giving their denomination and value in United 
States money, and a concise history of the coinage system of each country. A few 
pages are given to a brief survey of historic coins—sufficient to convey a good general 
idea thereof. This is also accompanied by illustrations. 

The work is under the editorial supervision of Mr. Maurice L. Muhleman, the 
well-known expert upon monetary subjects, and the coins were catalogued by Mr. 
T. Louis Comparette, Curator Numismatic Collection U. S. Mint, Philadelphia. The 
accuracy of its contents may be relied upon and will make it a standard reference 
work. 

[he evolution of society has greatly multiplied the uses for and importance of 
such a work. Its value and importance will constantly grow until the ever-increas- 
ing inter-communication, interchange of commodities and securities, migration of 
individuals, etc., impel an international coinage system. This is far distant and 
the conversion of foreign money into domestic values makes ‘‘ Coins of the World "’ 
a universal necessity. It has been but a few years since exchanges were effected 
solely by a few bankers at the principal seaboard cities, then the important interior 
cities took it up and soon the characteristic American Spirit lead the manufacturer 
and merchant in every small town to feel he could and should know for himself 
about these things, whether he was shipping his products abroad, making foreign 
purchases, or contemplating a trip. 

The utility of and interest in ‘‘ Coins of the World” will therefore be not alone 
with every financial institution, the numismatist, and those who travel, but with a 
large proportion of our progressive people. It is a high example of the printer's art 
and its pleasing appearance is in keeping with its lasting worth. 

‘*Coins of the World” stands in the line of progress with and is a fitting com- 
panion of its predecessors, ‘‘ Banking Systems of the World” (1908) and ‘‘The Treas- 
ury System of the United States” (1907). These well-known Year Books have estab- 
lished themselves as permanent library editions and are in constant demand. 


COMMERCIAL NATIONAL BANK, CHICAGO. 
ANNUAL REPORT AND REVIEW, 


The annual crop report and business review issued by the Commercial National 
Bank of Chicago is looked upon as an authoritative summary of conditions and a re- 
liable forecast of the future. Its reputation is national and it is the guiding light of 
many. Its contents are the result of answers to over four thousand inquiries made 
to bankers, business houses and crop authorities in all the states of the Central- 
West, West, and South, and bankers and business houses in the large eastern cities. 

Their ninth annual report tells of abundant crops and speaks in no uncertain terms 
of prosperity. It says a noticeable decline in the cost of living may be expecied be- 
cause of the size of the crops. Our limited space permits only a brief mention of 
this unique and valuable report. In fact it would be difficult. to do it justice except 
through itself. The thing to do is to get one. 





AMERICAN BANKERS’ ASSOCIATION. 


Entertainment Program at Annual Meeting, Chicago, September 13-18 


American Bankers’ 


\TISFACTORY progress is being made by all committees having charge of the 
As- 


various entertainments for the Chicago Convention of the 


Officers of local banks are co-operating heartily with the Executive Com- 


sociation. 
mittee in providing for the comfort and amusement of their visitors. No detail will 


] overlooked. 


GEORGE M. REYNOLDS, 


President, American Bankers’ Aesociation. 


Executive Council will be an important event. The gold room 
has been reserved, and Mr. George M. Reynolds, of the 
Continental National Bank, as Chairman, aided by Messrs. John C. Neely, of the Corn 
Exchange National Bank, and W. D. C. Street, Manager of the Chicago Clearing House 
\ssociation,and others,is making preparations that will insure an interesting program 
D. R. Forgan, of the National City Bank, has been active the past few weeks. 

has closed a contract for the 


The dinner to the 
of the Auditorium Annex 


Mr. 


The Committee on Theatres, of which he is Chairman, 
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Coliseum, which has a seating capacity of 4,000, where, on Tuesday evening, Septen 
14th, Ferrulo’s band will render a carefully selected program. This famous band 
always draws large audiences, and bankers and their families will here have a music: 
treat. The Italian Ballet, which concludes the evening's performance, will |x 
great spectacular feature. This is an unusually large ballet, composed of artist 
dancers. It is expected that this entertainment will bring out practically the full ai 
tendance at the Convention, and refreshments are being provided with that in view 


JAMES B. FORGAN, 


President, First National Bank, Chicago. 


On Wednesday, the 15th, the excursion to Gary will be the attraction. A_ ride 
on Lake Michigan in comfortable and roomy steamers, with an orchestra aboard each 
boat, is something to look forward to. Mr. B. C. Sammons, of the Corn Exchange 


National Bank, and his committee, are planning to make this a delightful trip. Two 


boats will leave Chicago with delegates at 2:00 .p.m. Arrangements will be made 


to dock both vessels at Gary, but one wili return immediately, affording time for a 
longer lake trip back to the city, while the other will be held at Gary for the accommo 
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dation of passengers who may wish to visit the immense plants of the United States 
Steel Corporation there. 

The visit to the Stock Yards on Thursday will afford an unusually favorable op- 
portunity for the gentlemen to inspect the greatest cattle market and packing estab- 
lishments in the world. Nowhere else is there to be seen covering so small an area 
institutions that convert so much of the products of range and farm into merchandis- 


ing shape as here. The vastness of this industry, its world wide scope, and the 


amount of money and number of men employed, ought to arouse keen interest on the 


JOHN J. MITCHELL, 


President, Illinois Trust and Savings Bank, Chicago. 


part of bankers from all parts of the country. The packers who extend this invitation 
are making ample arrangements for trains, guides, ete. 

The Committee on Hotels has its hands full, but it is composed of men who do 
things and will perform its duties in a creditable manner. Mr. August Blum, of the 
First National Bank, is Chairman, and Mr. W. T. Perkins, of the Hamilton National 
Bank, Vice Chairman. They have selected as assistants a number of the most ener- 
vetic of the junior officials of Chicago banks, and there is every indication that the 
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work of this committee will go far towards eliminating many of the difficulties oft: 
experienced at large gatherings. They report ample accommodations for all. 

Mr. 8. R. Flynn, of the Live Stock Exchange National Bank, as Chairman of t] 
Bureau of Information, is mapping out a plan whereby visitors and their friends wil 
be saved the annoyance of going hither and thither to find out what they wish 


know, how to get what they want, or how to reach the point for which they may 


GEORGE E. ROBERTS, 


President, Commercial National Bank, Chicago. 


The Chicago Association of Commerce will furnish as many assistants as Mr. 


headed. 
If you want to know 


Flynn may need in his task of converting troubles into pleasures. 


ask Mr. Flynn. 
Mr. Joseph T. Talbert, of the Commercial Natianal Bank, will see that delegates 


are accorded the privileges of many of the well known city and country clubs of which 
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Chicago is proud. Upon 
him is also placed the re- 
s) msibility of preparing 
all for mal invitations. 
Mr. Lucius Teter, of the 
Chicago Trust & Savings 
Bank, has ably relieved 
Mr. Talbert of part of the 
duties originally assigned 
to him. To Mr. Teter’s 
artistic taste and constant 
efforts will be due the 
credit for designing and 
vetting out all badges, 
cards, and similar creden- 
tials. 

Mr. John Jay Abbott, 
of the American Trust «& 
Savings Bank, promises 
an unrivaled social event 
on Thursday evening. 
The Ball Committee, of 
which he is Chairman, has 
been enlarged to include 
many of the socially 
prominent gentlemen of 
Chicago. The ball will 

ERNEST A. HAMILL, 
President, Corn Exchange National Bank, Chicago. 


be preceded by a recep- 


tion to the delegates and accompanying 
ladies, by the bankers and ladies of Chi- 
cago. The Auditorium Theatre will be 
specially and appropriately decorated for 
this occasion, and music will be furnished 
by two of the best orchestras to be ob- 
tained. In point of brilliance and com- 
pleteness this will be a most suitable 
closing to a week of business and _pleas- 
ure as harmoniously balanced as careful 
preparation can make it. 

LIST OF COMMITTEES. 
EXECUTIVE COMMITTEE. 
George M. Reynolds, President Continen- 
tal National Bank, Chairman; John Jay 
Abbott, Vice President American Trust 
& Savings Bank; August Blum, Vice- 
President First National Bank; Charles 
G. Dawes, President Central Trust Com- 
JOHN A. LYNCH, pany; W. T. Fenton, Vice President Na- 
President, Nat'l Bank of the Republic, Chicago. tional Bank of the Republic; 8. R. Flynn, 
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President Live Stock Exchange National Bank; David R. Forgan, President N 


tional City Bank; B. C. Sammons, Assistant Cashier Corn Exchange National Bank 


Joseph T. Talbert, Vice President Commercial National Bank. 
RECEPTION AND BALL COMMITTEE, 
John Jay Abbott, Chairman; E. K. Boiset, E. F. Bryant, J. V. Clarke, Cha- 
G. Dawes, Howard W. Fenton, 8. R. Flynn, R. T. Forbes, E. G. Forema 
David R. Forgan, James B. Forgan, James H. Gilbert, Howard F. Gillette 
L. A. Goddard, J. M. Greata, E. A. Hamill, E. D. Hulbert, Edward 8. Lacey, N. 
Lampert, John A. Lynch, James MacVeagh, George Merryweather, John J. Mitchell 


D. R. FORGAN, 


President, National City Bank, Chicago. 


Wm. (. Niblack, J. E. Otis, Charles B. Pike, Edwin A. Potter, F. H. Rawson, Geo 
M. Reynolds, George E. Roberts, H. H. Rose, Charles 8. Schweppe, Byron L. Smith, 
O. E. Taft, W. A. Tilden, Frank O. Wetmore. 
COMMITTEE ON DINNER TO EXECUTIVE COUNCIL 

George M. Reynolds, Chairman; W. A. Heath, F. O. Wetmore, John C. Neely, 

W. D. C. Street. 
COMMITTEE ON FINANCE AND THEATRES, 

David R. Forgan, Chairman; W. N. Jarnagin, Vice Chairman; E. D. Hulbert, 

W. T. Bruckner, Alexander Robertson, H. C. Foster, F. T. Haskell. 
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COMMITTEE ON HOTEL ACCOMMODATIONS. 

August Blum, Chairman; W. T. Perkins, Vice Chairman; J. R. Washburn, G.S. 
Castle, G. B. Smith, H. W. Brough, James M. Hurst, J. G. Wakefield, F. A. Cran- 
lall, L. A. Goddard, Frank P. Judson, Colin 8. Campbell, W. W. Gates, F. G. Nel- 
son, G. A. Ryther, John Fletcher, Addison Corneau, Calvin F. Craig, W. 5. Van 
Buskirk, F. B. Woodland. 

COMMITTEE ON EXCURSION TO GARY, 

B. C. Sammons, Chairman; H. Waldeck, F. W. Smith, Geo. M. Benedict, E.G. 
Foreman, N. N. Lampert, G. P. Hoover, F. G. Nelson, W. H. Hurley, H. E. Otte, 
John C. Craft, N. R. Losech, E. A. Erickson, Wm. H. Schmidt, Frank R. Elliott. 

COMMITTEE ON BUREAU OF INFORMATION, 
S. R. Flynn, Chairman; G. B. Smith, H. C. Vernon, H. H. Heins, D.V.Webster, 


W. T. FENTON, 
Vice-President, National Bank of the Republic, Chicago. 


N. N. Lampert, C. E. Estes, H. E. Otte, H. O. Edmunds, W. C. Cook, F. P. Judson, 
W. G. Edens, J. W. Thomas, W. W. Gates, W. T. Perkins, G. F. Emory, Wm. B. 
Conklin, C. N. Gillett, Louis Rathje. 
COMMITTEE ON CLUBS AND INVITATIONS, 
Joseph T. Talbert, Chairman; Lucius Teter, Vice Chairman. 
BUREAU OF PUBLICITY. 
Mr. George E. Roberts, Chairman. 
President Taft and the A. B. A. Ball. 
Chicago's **Four Hundred” is much exercised over the banquet and ball of the 


American Bankers’ Association to be given in the Auditorium there the evening of 


Sept. 16. It is said this ball will rival the glories of the Prince Henry reception, the 
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charity balls of the past, and other important social functions. — It will be the lare: 


social event Chicago has known for several years, and the first at which rigid ruk 
will define who are the city’s social elect. 

President Taft has ‘‘accepted,” and he will be accompanied by his party from th: 
Hamilton Club which has the honor of entertaining him. — It will be the crowning fea 
ture of his busy day in Chicago. 

Members of the A. B. A., their wives and daughters, will be the hosts, and th 


patronesses will be selected from the families of the members. The elimination 


LUCIUS TETER, 
President, Chicago Savings Bank and Trust Co. 


names from the lists which usually attend large functions in Chicago, will it is said, be 
drastic; even then the ball room will be crowded by the 4,000 to 5,000 who will attend. 


TRUST COMPANY SECTION. 


The following subjects have been selected as of interest to the Trust Company 
Section, and it is desired that they be actively discussed by the members in attendance : 

‘+ Limitations of the Functions of a Trust Company.” 

‘* Duties and Responsibilities of Trustees- Under Corporate Mortgages.” 
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* Value and Responsibility of a Safe Deposit Department.” 


‘+ Mortgages as Investments for Savings Funds of a Trust Company.” 


Among the important addresses will be those of Hon. James 8S. Sherman, Vice- 


President of the United States; Daniel S. Remsen on +‘Post-Mortem Administration 
of Wealth,” and Edward T. Perine, President of the Audit Co. of New York on ‘Trust 
Company Resources and Revenues—a Five-Year Summary.” 

The officers of the Trust Company Section are: President—A. A. Jackson, Vice- 
President Girard Trust Company, Philadelphia, Pa. First Vice-President—H. P. 


AUGUST BLUM, 
Vice-President First Nationai Bank, Chicago. 


McIntosh, President Guardian Savings & Trust Company, Cleveland, Ohio. Chair- 
man Executive Committee—Oliver C. Fuller, President Wisconsin Trust Company, 
Milwaukee, Wis. Secretary—Philip 8. Babcock, 5 Nassau and 11 Pine St., NewYork. 
EXECUTIVE COMMITTEE. 
Term Expiring 19€9 
Ralph W. Cutler, President Hartford Trust Company, Hartford, Conn.; Benja- 
min I. Cohen, President Portland Trust Company, Portland, Ore.; Oliver C. Fuller, 
President Wisconsin Trust Company, Milwaukee, Wis.; Sam. W. Reyburn, President 





THE BANKING LAW JOURNAL. 


Union Trust Company, Little Rock, 
Ark.: Jno. H. Holliday, President 
Union Trust Company, Indianapolis, 
Ind. 


Term expiring 1910. 
Uzal H. McCarter, President Fidel 
ity Trust Company, Newark, N. J.; 
A. H. $8. Post, Vice-President Mer 
cantile Trust & Deposit Company, 
Baltimore, Md.: Lawrence L. Gilles 
pie. Vice-President Equitable Trust 
Company, New York City; Arthur 
Adams, Vice-President City Trust 
Company, Boston, Mass.; H. G. 
Lloyd, President Commercial Trust 
Company, Philadelphia, Pa. 
Term Expiring 1911. 
F. H. Fries, President Wachovia 
Loan & Trust Company, Winston- 
Salem, N. C.; A.L. Abrahams, Vice 
ORSON SMITH, President Continental ‘Trust Com- 
President, Merchants Loan & Trust Company, Chicago. pany,Denver, Colo. ; Howard Bayne, 
Vice-President Columbia Trust Com 
pany, New York City; John Stites, Chairman Board of Directors, Fidelity Trust 
Company, Louisville, Ky.; E. J. Parker, President State Savings, Loan & Trus! 
Company, Quincy, Ill. 
The following list will enable those from each state to see at a glance who repre 
sents them in the trust company section : 
VICE-PRESIDENT S. 
ALABAMA. 
Arthur W. Smith, President Birm- 
ingham Trust & Savings Company, 
Birmingham. 
ARIZONA. 
3vrd Brooks, Cashier Merchants Bank 
& Trust Company, Tucson. 
ARKANSAS. 
Clifton R. Brevkinridge, President 
Arkansas Valley Trust Company, 
Fort Smith. 
CALIFORNIA. 
B. G. Tognazzi, Manager Central 
Trust Company of California, San 
Francisco. 
COLORADO. 
J. Arthur Connell, President The 
Colorado Title & Trust Company. 
Colorado Springs. 
CONNECTICUT. 


Francis Parsons, Secretary Security 


E. D. HULBERT, 
Company, Hartford. Vice-President, Merchants Loan & Trust Co., Chicago. 
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DELAWARE. 
T. C. Dupont, President Wilmington 
Trust Company, Wilmington. 
DISTRICT OF COLUMBIA, 
Chas. J. Bell, President American 
Security & Trust Co., Washington. 
FLORIDA. 
John Trice. President Citizens Bank 
& Trust Company, Tampa. 
GEORGIA 
Wm. V. Davis, Vice-President Sa- 
vannah Trust Company, Savannah. 
HAWAII. 
E. D. Tenney, President Hawaiian 
Trust Company. Honolulu. 
IDAHO 
W. P. Hurlbut, President Commercial 
Trust Company, Lewiston. 
ILLINOIS 
Latham TT. Souther, Cashier Sangz- 
mon Loan & Trust Co., Springtield. 
INDIANA. 
Frank Martin, Treasurer The Indiana 


Trust Company. Indianapolis. 


R. T. FORBES, 


President, Drovers Deposit National Bank, Chicago. 


OF THE A. B 


WM. A. TILDEN, 


President, Fort Dearborn National Bank, Chicago. 


IOWA, 
Charles D. Ellis, Vice-Pres. Security 
Trust & Savings Bank, Charles City. 
KENTUCKY 
Wm. G. Wetterer, Secretary The 
Louisville Trust Company, Louisville. 
LOUISIANA 
A. B. Wheeler, President U. S. Safe 
Deposit & Savings Bank, New Orleans. 
MAINE. 
E. G. Merrill, President Merrill Trust 
Company, Bangor. 
MARYLAND 
Van Lear Black, Vice-President Fidel 
ity Trust Company, Baltimore. 
MASSACILUSETTS. 
Herbert A. Rhoades, President Dor- 
chester Trust Company, Boston. 
MICHIGAN, 
Frank W. Blair, President Union 
Trust Company, Detroit. 
MISSISSIPPI. 
Rk. L. Bennett, Vice-Pres. Hattiesbure 
Trust & Banking Co., Hattiesbure. 
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MISSOURI. 
Edward Buder, Treasurer Mercantile 
Trust Company, St. Louis. 
MONTANA. 
Walter Collins, Trust Officer State Sav- 
ings Bank, Butte. 
NEBRASKA 
W. E. Barkley, Jr., President Lincoln 
Safe Deposit & Trust Company, Lincoln. 
NEVADA. 
Owen Young, President Bullfrog Bank 
ing & Trust Company, Beatty. 
NEW JERSEY. 
A. McCracken, President Central Trust 
Company, Camden. 
NEW YORK. 
Harold A. Davidson, President Lafay- 
ette Trust Company, Brooklyn. 
NORTH CAROLINA. 
J. W. Fry, President Greensboro Loan 
& Trust Company, Greenboro. 
OHIO. 
NELSON N. LAMPERT, Edgar Stark, Trust Officer Union Sav- 
Vice-President, Fort Dearborn Nat'l Bank, Chicago. ings Bank & Trust Company, Cincinnati 
OKLAHOMA. 
J. W. McLoud, President Union Trust Company, ‘Tulsa. 
OREGON. 
W. H. Fear, Secretary Merchants 
Savings & Trust Company, Portland. 
PENNSYLVANIA. 
E. C. Emerick, Treasurer Susque- 
hanna Trust & Safe Deposit Com- 
pany, Williamsport. 
RHODE ISLAND. 
Charles Perry, President Washington 
Trust Company, Westerly. 
SOUTH CAROLINA, 


John F. Ficken, President South 


Carolina Loan & Trust Company, 
Charleston. 


SOUTIL DAKOTA 
Ernest E. Hart, President State 
Banking & Trust Company, Sioux 
Falls. 
TENNESSEE. 
W. Z. Dozier, Cashier Farmers Bank 


ar : JOSEPH T, TALBERT, 
«& Trust Company, Fayetteville. 


Vice President, Commercial National Bank, Chicago. 
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TEXAS. 

N. S. Graham, President American 
Bank & Trust Company, San Antonio. 
UTAIL. 

Jos. F. Smith, President Zion Savings 
Bank & Trust Company, Salt Lake 

City. 
VERMONT. 
Bradley B. Smalley, President Burl- 
ington Trust Company, Burlington. 
VIRGINIA. 
M. S. Quarles, Vice-President Vir- 
ginia Trust Company, Richmond. 
WASHINGTON 
John Schram, Treasurer Washington 
Trust Company of Seattle, Seattle. 
WEST VIRGINIA. 

B. Walker Peterson, President Dollar 
Savings & Trust Company, Wheeling. 
WISCONSIN. 

Louis M. Hanks, Secretary Central 


A eee ; : B. C. SAMMONS, 
Wisconsin Trust Company, Madison. 


Asst. Cashier, Corn Exchange Nat. Bank, Chicago. 
SAVINGS BANK SECTION. 


A very interesting program has been arranged by the Savings Bank Section. It 


includes the address of welcome by Henry 8. Henschen, Cashier State Bank of Chi- 


cago, Chicago, Ills., and the president’s annual address by John H. Johnson, Presi- 
dent, Peninsular Savings Bank, Detroit, Mich. 


** Real Estate Mortgages for Savings Banks,” will be discussed by R. M. Welch, 
Cashier, San Francisco Savings Union, 
San Francisco, Cal., and Wm. R. 
Creer, Secretary Cleveland Savings and 
Loan Company, Cleveland, Ohio. 

Some of the other important ad- 
dresses will be by Hon. H. M. Zim 
mermann, Commissioner of Banking, 
Detroit, Mich., on **The Segregation 
and Safeguarding of Savings De- 
posits”; by Robert M. Rother, Presi- 
dent Hopkins Place Savings Bank, 
Baltimore, Md. on ‘‘Partial Payments 
Compared with Sinking Funds”; by 
Edward B. Carney, Treasurer, Lowell 
Institution for Savings, Lowell, Mass., 
on ‘‘Branch Savings Banks’; by E. 
L. Robinson, Vice-President Eutaw 
Savings Bank of Baltimore, Baltimore, 
Md. on ‘*The Department of Mercy.” 

‘‘The open discussion which will be 

JAMES G. WAKEFIELD, in order after the formal speeches, is 


Asst. Cashier, Corn Exchange Nat. Bank, Chicazo. expected to add much of value in pre- 
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cept and practice for the use of say 
ings banks. 

Postal Savings Banks, which has re 
cently been rejuvenated by President 
Taft,should come in for much attention, 
and Savings Bank Life Insurance, which 
is also prominently before the public as 
well as the savings banks, should have 
due consideration. 

The impress of the Savings Bank Sec- 
tion of the American Bankers’ Associa 
tion can now be most appropriately 
stamped upon these important topics so 
as to wisely shape and direct public 
sentiment. 

The Savings Bank Section will hold 
their meeting in the Egyptian room, 
sixth floor, Banquet Hall, of the Audi 
torium Hotel. It will be called to order 
at 10 oclock A. M., September 16th. 
Headquarters will be at the Auditorium 
Hotel. 


L. A. GODDARD, 
Pres dent, State Bank, Chicago, 


FORETHOUGHT NECESSARY FOR COMFORTABLE QUARTERS. 


A bit of foresight upon the part of the bankers who attend the convention will 
do much to make complete in every particular their comfort and entertainmert 
while in Chicago. In fact this foresight 
is essential and neglect may result in 
discomfort or inconvenience. Often- 
times a trivial thing may do much to 
mar the completeness of well made 
plans and the pleasure which would 
otherwise be derived therefrom.’ 

The hotel committee has been inde- 
fatigable in its efforts both to secure 
comfortable quarters for all and to ad- 
vise each one thereof. A well planned 
card hasbeen mailed toevery prospective 
attendant. It will be clear to all that 
the committee cannot provide for their 
hotel comforts if these cards are not 
filled out and returned in time. 

The wearisome task of going from 
one hotel to another only to be again 
refused and to finally accept unsatis- 
factory quarters at exorbitant prices is 
likely to be the lot of him who neglects 


‘ “a Cc. G. DAWES, 
the above little detail. President, Central Trust Co, of Illinois, Chicago. 
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This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
) 


general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 


For unpublished replies of a private nature a reasonable charge is made. 


DISCOUNTING NOTE. 


Editor Banking Law Journat: ASHEVILLE, N. C., August 14, 1909. 

DEAR Str: Please answer through your valued columns the questions below, and 
greatly oblige : 

1. Ifa bank discounts a note reading ‘+30 after date” and can prove that ‘*days” 
was inadvertently omitted, can maker defeat payment on the grounds of its non-negotia- 
bility, he proving that it was not given for value? 

2. If maker acknowledges in a letter to the bank, after it has discounted same and 
parted with value, that it was his intention and the contract to write ‘‘days”, can he 
later defeat its payment on the above stated grounds? 

3. What is the bank’s position if the maker in this same letter should add that 
it was not given for value, and that he would resist payment / 

4. If 2 bank discounts a note, and before maturity and before it has parted with 
anything receives notice from maker that it was not given for value, and that he would 
hot pay, can it then revoke the credit, returning paper to customer’ Our Negotiable 
Instrument Law says that the holder is not a holder for value, but does not say the credit 


can be revoked. Yours respectfully, CASHTER. 


Answer.—1 and 2. It is undoubtedly open to the bank discount- 
ing the note to show that ‘‘ 30 after date” was intended for ‘‘ 30 days 
after date.’”’ The note would, therefore, not be rendered non-nego- 
tiable by the omission, and the bank, being a holder in due course, 


provided it has paid out the proceeds, the defense mentioned would 
not be available. 


3. Notice of absence of consideration given to the bank after it 
has discounted the note and paid over the proceeds does not affect its 
rights. ; 

4. The bank, in this instance is not a holder in due course. Upon 
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receiving notice of absence of consideration, it may protect itself by 
erasing the credit given to its customer. 


WHEN INTEREST MAY BECOME USURIOUS. 


Editor Banking Law Journal. NEw York, August 18, 1909. 

DEAR Str: We havea note dated Avucust 9, 1909, and it reads +*64 added from 
August 1." We would like to know if we can tigure interest from August 1, the note 
being dated AvGust 9; or, if not, can we figure from August 97 

Very truly yours, 
Discount CLERK 

Auswer.—The above note is not usurious on its face for the reason 
that it may have been given for a loan made on August Ist. If it 
was so given interest may be charged from August Ist. If the loan 


was made on August 9th, the date of the note, or subsequently to 


August Ist, the date from which interest is made to run, then, strictly 
speaking, the note is void for usury, six per cent. being the highest 
legal rate of interest in New York State. 


ACCEPTANCE OF BILL. 


Editor Banking Law Journal. DaALLAsTOowN, Pa., August 9, 1909. 
DEAR Str: Asa subscriber to your JouRNAL, the undersigned has the following 
question, which is desired answered : 
The inclosed draft is received by John Brown from Jones & Co., who accepts same 
by signing his name to lower right-hand corner, likewise indorses same and brings 


it to bank for discount. 


$700.00. July 30, 1909. 
Thirty days after date, pay to the order of 
...-.-John Brown 
One hundred and no-100 Dollars with exchange..... 
Value received and charge the same to account of 
To Jones & Co., 
Camden, N. C. 
Bank OF ABERDEEN, ABERDEEN, N. C. 


John Brown. 














The question is: Is Tt necessary to return this draft to Jones & Co. for ac_ 
ceptance after they have already signed and filled in their signature and bank in order 
that it be negotiable; or, in other words, be discounted for the drawer by the bank ¢ 
Or, is it accepted already and legal to be discounted for him by the bank? 

I would thank you for an early reply. Respectfully, BANK MAN. 


Answer.—The Negotiable Instruments Law, which is in force in 
both the states of Pennsylvania and North Carolina, requires an ac- 
ceptance to be in writing. The bill has, onits face, not been accepted. 
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The name written on the lower left hand side of the instrument 
is not an acceptance, it is merely the name of the drawee, ordinarily 
written by the drawer. The signature of John Brown is not an ac- 
ceptance, but merely the signature of the drawer of the bill. Unless 
the holder of the above instrument has some letter or other writing, 
constituting an acceptance of it, the bill should be returned to the 
drawee before maturity, with a request that they write and sign an 
acceptance on the face of the instrument. The instrument is not 


complete until accepted. 
—_ 3 


CLEARING HOUSE INSPECTION. 

The Clearing House Association of Chicago is profiting by some recent unpleasant 
experiences and exercising a close surveilance over its constituent institutions. It 
has recently investigated about thirty small banks in Cook County which clear through 
the members of the Asscciation. These and other banks within its jurisdiction are be- 
ing regulated so that their rules and regulations will be in alignment with the Clearing 
House. Corrective measures were necessary, it is said, mainly because of inexperience. 
No ** bad spots * were discovered. The soundness of the plan appealed to all and they 
now stand solidly for the Clearing House rules. 

Chicago is thus a good example for many other clearing houses. _ It is likely that 
no city has a system of investigation so complete. Careless book-keeping methods is 
doubtless responsible for more improper inroads upon the resources of banks than any 
other one thing. The origin of most defalcations is the opportunity suggested by loose 
methods somewhere. Should a bank, therefore, rely wholly upon its own organization ? 
Are the periodical services of expert accountants a loss or profit?) Every thoughtful 
banker will do well to ask himself these questions. Care on the part of the bank ex 
aminer can do much to forestall the defaulter or detect his operations, which usually 
cover a more or less protracted period, before great harm has resulted. It is important 
that a too deft teller does not have part of his cash counted twice or that some of this 
be not again counted in the vaults. 

The following, taken from the address of the president of the National Surety Co. 
before the Minnesota Bankers’ Association is well worth careful attention. 

‘*First—Bankers should systematically arrange that employees be required to take 
vacations. 

‘*‘Second—Employees should frequently be transferred, temporarily, at least, from 
one position to another. Shortages are most frequently discovered when defaulters are 
absent from their desks by vacations, sickness or when transferred. 

‘* Third—Personally verify balances with your correspondents as far as possible. 

‘+ Fourth—Avoid having receiving tellers balance pass books. 

‘* Fifth—Require collection clerks to time-stamp letters accompanying remittances, 
and invariably supersede them for at least two weeks annually. 

‘*Sixth—If any customer has the privilege of depositing late—for instance, rail- 
roads, etc.,—require that yeur system shall prevent an employe taking credit for such 
deposit without charging his cash therewith. 

‘‘Seventh—Pay your employees a fair salary for their services. Many defaulters are 
made by insufficient compensation.” 
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THE FIRST TRUST COMPANY OF ST. JOSEPH, MO. 


The First Trust Company of St. Joseph began business July 1, 1909, occupying 
the same building with the First National Bank of that city. It was organized by the 
officers and directors of the First National for the pupose of transacting all kinds of 
financial business that a national bank is prohibited from doing. Thus this new com 
pany is an auxiliary to the First National, it being under the control of the manage 
ment of that institution. The First National Bank and the First Trust Company 
of St. Joseph are prepared to handle all classes of financial and banking business, 
a general commercial banking business, a savings banking business and a trust com 
any business, thus affording their patrons every accommodation under one roof as well 
as under one management. This is evidence of the progressive spirit that predominates 
in the First National Bank of St. Joseph. 

The officers of the First Trust Company are: Charles Pasche, President; J. T 
Trenery, Vice-President; A. H. Craver, Secretary; E. C. Hartwig, Trust Officer. 


MELLON NATIONAL BANK, PITTSBURG. 


Forty years of successful banking is the history of this institution. It is one of 
the twenty big banks of this country and is known internationally. Its resources have 
increased in seven years from $15,281,169 to $45,248,633, and its deposits June 23 
were $35,665,605. 

Judge Thomas Mellon founded this institution, and it continued as a private bank 
under the name of T. Mellon & Sons until July 1, 1902, when it became the Mellon 
National Bank with a capital of $2,000,000 and deposits of $8,000,000. In 1904 the 
capital was increased to $4,000,000. A wise and conservative policy of conserving 
its resources was adopted and the greater portion of earnings was retained in the sur 
plus fund for future security in place of paying dividends. It is officered as follows: 
Andrew W. Mellon, President; Richard B. Mellon and A. C. Knox, Vice-President s, 
and Walter 8. Mitchell, Cashier. B. W. Lewis, A. W. McEldowney and A. 8. Zim 
merman are Assistant Cashiers. 


GARFIELD NATIONAL BANK, NEW YORK. 


The Gartield National Bank is now installed in its new home in the Fifth Avenue 
Building, corner Fifth Avenue and Twenty-Third Street, New York. This bank was, 
for many years, located at Sixth Avenue and Twenty-third Street. It now has a com 
modious banking room richly and tastefully finished and decorated in Boticino Mar- 
ble and gold. Much attention was given to ventilation, and the interior of the offices 
is provided with the latest modern appliances to assure safety, strength, convenience 
and health. 


The Garfield National Bank was established in 1881. It now has a capital of 
$1,000,000, surplus and profits $1,160,790 and deposits $8,689,174. Its directors are 
Ruel W. Poor, President; James McCutcheon, Vice-President ; Charles T. Wills, Samuel 
Adams, William H. Gelshenen, Morgan J. O° Brien, and Thomas D. Adams. William 
F. Douglass and Arthur W. Snow are respectively Cashier and Assistant Cashiers. 


The Garfield Safe Deposit Company has its offices with the bank on the main floor 
and an easy stairway to the basement where they have over 5,000 safes, coupon booths 
and private conference rooms. 





